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CURRENT TOPICS. 


" The unexpected death of Mr. Coulson, Q.C., will 
mable the law authorities to reconsider the very im- 
ortant question of Parliamentary drawing—or, in 
other words, the preparation of Bills for the different 
Government departments—in sufficient time to devise 
some suitable plan before the meeting of Parliament. 
We want no more committees, gee or select, of 
‘tither House of Parliament ; nor does any one (except, 
‘perhaps, some expectant commissioner) desire to see 
anything like a revivification of the happily defunct 
@atute law commission. All the information that can 
possibly be desired on the subject generally is contained 
im numerous blue books, some of them of recent date. 
Thdeed, one of them alone, namely the minutes of 
‘the evidence taken before the Select Committee on the 
Statute Law Commission, three or four years ago, con- 
Yains abundant information not only on the evils and 
‘the peculiar methods of our Parliamentary law-making, 
‘but also some admirable and practical suggestions for 
introduction of an improved system. It has been 
)proposed that Parliament should appoint an officer, or 
d, whose duty it should be either to prepare or 
"revise, and to report upon all Bills, and to watch 
‘them during their progress through the two houses. 
| Another suggestion is that such functionaries should not 
anes or officially recognised by Parliament, but 
‘that they should be officers either of the Lord Chan- 
‘ellor or the Attorney General; or else that one such 
‘officer should be attached to each of the principal 
‘departments of government. Any scheme which would 
interfere with the free action of Parliament, would, of 
course, require! parliamentary sanction, and will neces- 
‘sarily be attended with considerable difficulty. But no 
such obstacles would be in the way of improvements in 
"the mere preparation of Government Bills. The duties 
‘of Mr. Coulson were extremely ill defined, and of 
etd multifarious character. It appears to have 
‘fallen to his lot, in theory at least, to draw all 
‘the Bills originating in the Home Department, 
dL Sager part of those belonging to the Colonial and 
| Foreign departments, and a considerable number of the 
Treasury Bills. He was, moreover, liable to be called 
"Upon to draw or revise bills for other departments, 
especially where there was no standing legal staff, as, 
for instance, the Board of Control ; and he had to frame 
| the annual report on expiring laws, which is properly 
| the business of a committee of the House ‘of Commons. 
“It requires little reflection to be convinced that Mr. 
| Coulson’s task was too great to be satisfactorily accom- 
pera by any human being; and therefore nobody 
| Blamed him for what was so completely beyond his 
power, namely, the frequent obscurity, uncertainty, and 
| Yerbosity of the language of our statutes, the general 
| absence of logical or convenient arrangement of their 
| subject matter, the unintentional repeal and re-enact- 
“ment of former Acts, the forgetfulness of the differences 
of forms of procedure in England and the sister coun- 
| tries, and the many other miserable characteristics of 
| our modern English legislation. Without waiting 
| for the realisation of any such grand scheme as the 
| appointment of a parliamentary board or great 
functionary, the Lord Chancellor and the Attor- 
| Rey-General no doubt have it in their power to re- 
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organise the system of Parliamentary drawing, so as 
to ensure to every important department of State the 
careful preparation of Government Bills affecting such 
department, and their skilful revision in their 

through both Houses of Parliament. The £2,000 a- 
year paid to Mr. Coulson would not nearly be sufficient 
to accomplish this most desirable object; but the 
whole sum required would be trifling com with 
the great advantages that would be gained from the 
carrying out of such a scheme as we have proposed. 


A correspondence has taken place between Mr. Hud- 
dleston, Q.C., and Mr. Cookson, the president of the 
Incorporated Law Society, in reference to certain state- 
ments made by the former upon the trial at Worcester 
of a case for breach of promise of marriage, to the 
effect that Mr. Clutterbuck, the plaintiff's attorney, had 
got up the action for his own profit, and that he had 
on a previous occasion extorted the sum of £20 from 
another defendant at the suit of the same plaintiff, the 
action not having gone further, as Mr. Huddleston stated, 
than the delivery of the writ and declaration. It ap- 
pears that no evidence whatever was attempted to be 
offered in support of this aspersion upon the character 
of Mr. Clutterbuck; and ofc course he had no opportu- 
nity allowed him of refuting the calumny. Mr Clut- 
terbuck, however, properly st the statements 
made as injurious to his personal and professional cha- 
racter, demanded an explanation of Mr. Huddleston, 
which was declined, whereupon Mr. Clutterbuck sub- 
mitted the matter to the Incorporated Law Society, 
and — in the hands of that body a vindication of 
his character. It appears from this document that Mr. 
Huddleston’s statements were incorrect in some very 
material nape In the first place, instead of the 
costs in the former action —— to twenty pounds, 
it appears that they amounted only to £12 12s. 2d.; 
secondly, that instead of nothing more having been 
done than the delivery of the writ and declaration, the 
action in fact had proceeded to issue; and that notice 
of trial had been given, subpcenas issued, and the 
jury panel obtained. Mr. Clutterbuck, moreover, states 
that he had actually prepared briefs, which were ready 
to be delivered to counsel, when the action was com- 
promised. 

These important facts having been embodied in a 
memorial to the Incorporated Law Society, which was 
forwarded to Messrs. Rickards & Walker, an eminent 
and highly respectable firm, who acted as the town 

ents of Mr. Clutterbuck, Mr. Cookson, wrote to Mr, 
Huddleston the following letter :— 

“Tncorporated Law Society, Sept. 12. 

“ Sir—The Council of the Incorporated Law Society have 
received from Mr. Thomas Clutterbuck, of Worcester, attor- 
ney-at-law, through his London agents, Messrs, Rickards & 
Walker, who are members of the society, a memorial addressed 
to the council praying that, for the vindication of his character, 
they will inquire into the facts connected with a statement 
which he alleges was made by you in a cause of Davis v. Bom- 
ford, tried at the Worcestershire assizes on the 16th and 17th 
July last, to the effect that Mr. Clutterbuck, in an action 
brought by the same plaintiff against a person named Skinner, 
had exacted from Skinner the sum of £20 for his costs in the 
action simply for writ and declaration. 

“ The Council infer from the statement made to them that no 
evidence was offered in support of the charge, and that Mr. 
Clutterbuck had no opportunity of disproving it at the time, 
and that the charge was not in issue in the cause. 

“The Council desire me to inform you of the statement made 
by Mr, Clutterbuck, and to draw your attention to the letter 
of the defendant Skinner, and to request you will have the 
goodness to say whether the statement is in any respect in- 
accurate. 

“The Council will especially feel obliged by your informing 
them whether the inference they have drawn from the state- 
ment of Mr. Clutterbuck is correct that no evidence was offered 





| in support of the charge, and that he had no opportunity of dis- 
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proving it at the time, and that the charge was not in issue in 
the cause. : 
™ Thave the honour to be, sir, your very obedient servant, 
(Signed) °“'Wa. SrrickLaNp Cooxson, President. 
« J. W. Huddleston, Esq@.,Q:C:; Temple.” “ 


The following is Mr. Huddleston's reply :— 

‘<2, Paper-buildings, Temple, Nov. 7. 

“* Sir—I beg leave to acknowledge the receipt 6f your letter 
of the 12th of September, which’ should have’ received earlier 
attention from me had I not been absent from town’ during the 
long vacation. : ms re 

“TI entertain the greatest respect for the Council of the 
Incorporated Law Society;-but on full consideration of your 
letter I must decline to answer the questions put to mg by 
that body. : *i is RESO , fs 

“Were I to do so I feel that-I might be recognising the right 
of the Couneil of the Incorporated Law Sotiety to inqtire into 
the course taken by an advocate dusing the progress-of a ‘trial; 
and I cannot permit a privilege of counsel established for the 
benefit of the client to be impaired by any step which I might 
otherwise be disposed to adopt, : 

“I the more readily adhere to this conclusion, as it is obvious 
that the Council of the Incorporated Law Society can obtain 
from other sources the information which they seck to ob- 
tain from me. . 

“T have the honour to be, Sir, your obedient servant, 

(Signed) “J. W. HuppLesron. 

“ W. Strickland Cookson, Esq., 

President of the Incorporated Law Society, &c., &c.” 


Mr. Huddleston, in this letter, appears to assume 
that the not uncommon trick of counsel's abusing the 
attorney of the other side has by force of usage 
become “a privilege of counsel established for the be- 
nefit of the client.” We take issue with him, however, 
upon this point, and deny that counsel have any more 
night to make injurious observations upon the attorney 
of the other side—unless such observations ‘are relative 
to the issue, and are supported by evidence—than they 
‘would have to do so in pet of a perfect ogansy vl to 
the cause. It may be equally injurious, and is no doubt 
ory intended to be more injurious, to the party on 
the other side than it is to his attorney, although. the 
latter is ostensibly the direct object of attack ; but it is 
intolerable that counsel should claim the privilege of 
irresponsibility for untrue statements publicly a to 
the injury of an attorney in the cause, especially where 
such statements are irrelevant to the issue, are 
wholly unsupported by anything like evidence, and are 
moreover introduced for the manifest purpose of pre- 
judicing an adversary’s case. 


During the late session of Parliament a committee of 
the House of Commons was appointed to inquire into 
the nature of the burthens affecting merchant shipping. 
Its report has been lately published. It treats of a 
variety of topics, the discussion of which in this Journal 
would be out of place. ‘There is one, however, occupy- 
ing a prominent position in the report which cannot fail 
to interest the professional reader. We allude to the le, 
iabilities at present imposed upon the British , 
owner, partly through the operation of Lord Campbell’s 
Act (9° & 10 Vict. c 93), and partly through the 


tion of the Merchant Shipping Act of 1854. 
eré can be little doubt that responsibility in- 


curred under these statutes is frequently of an operas 
sive and even ruinous character. In its zeal for the 
protection ofthe public the Legislature appears to have 
dealt too hardly with the rights of the shipowner. To 
do justice to both is the problem to be solved, and the 
committee has done its best to solve it. We shall on 
@ future occasion explain how its that this 
should be done. In the meantime Mr. W. 8. Lindsay 


isin the United States, endeavouring to obtain the 
sanction of the Americaa Government to certain inter- 


national arrange ments respecting the liabilities in ques- 
tion; and the of Con ; 


hamber mmerce of New York has 


.passed resolutions approving of this proposal, whi 
TF earried into effect, will prove of equal eonuar te 
both countries. 

The first resolution relates to the subject ofcollisions at 
sea. It affirms the principle the liabilities of the shi 
owners of both ‘countries shotild be uniformly the sam 
and recommends that actions against them in the courty 
of either country should be governed by the laws of its 
own ; that the actual value of a defaulting vessel should 
determine the liability; and that the same rule of the 
road should be adopted in both countries. . The com. 
mittee also recommends the assimilation of the laws of 
England and the United States in reference to crimes 
committed at sea, and that the consuls of both countrics 
should have jurisdiction over all petty crimes and 
offences committed on board the vessels of either, 
whether in port or at sea. ah ee 





The State of New York, by its constitution of 1846, 
established an elective judiciary with short terms of 


office ; and the startling precedent was speedily followed 
in many other Peay the Union. Fi op ein trial 
of fourteen years this rash defiance of all experience, 
ancient and modern, has already shown itself to be mis- 
chievous in the extreme. It has been found, i 
to the testimony of a New York‘contemporary, that al 
the hetter class of lawyers, the men who by years 
service merit the honours of the profession, shrink from 
the nomination to the bench as if it involved contamina- 
tion. The class of men who from time to time as 
vacancies occur offer themselves as candidates for the 
judicial office are becoming worse and worse. Ata 
recent election for indges at Brooklyn, the great majority 
of the delegates by one of the political parties for 
the pape of ensnring the election of their own par- 
ns was composed of convicted thieves and fellows of 


the pugilistic trade. The District caper ae King’s 
County, U. S., ip & speesh £0 & Bout } maétting of the 
opposite party, thus describes these delegates :— ; 
“T hold in my band a list of the delegates who pur- 
port to have been elected to the convention. “In ‘the first 
ward, two delegates are named who’ have: recently been in- 
dicted and convicted of ‘crime since the Ist of January, 
who are well known to the police; and who nevertheless 
seem to have become essential to the representation of 
the first ward in democratic conventions. Then, glancing 
at the Jist of the sixth ward, there is a delegate who has becn 
arrested oyer and over again for crime in this city, indicted 
and punished, well known as a disreputable character—an out- 
law dangerous to society in every way—and yet he has become 
so important in our local government that he is sent to a 
convention to select our judges, sheriffs, and other officers.” 


And so he goes on at considerable lengsb to describe 
numerous other delegates who are men o ‘similarly bad 
repute, and he adds :— : 


“ Here is a convention come together to nominate a city 
judge, to whose hands are to be entrusted the highest and 
most sacred responsibilities. A man could not have got a 
nomination unless he stood well with these dangerous 
classe-, and that is a bad premonitory symptom, as the 
doctors would say. To obtain their good-will-he must have 
catered to their tastes, and taken pains to stand well with 
them, in order to get their support as against respec 
ineii:’ He is thus demoralized from the start, and enti 
unfitted for the faichful discharge of the judicial duties. 
do not believe in the election of judges ; it is’ one of the 

reatest wrongsever inflicted on a free society, at the best. 

t what docs it become when judges are nominated by these 
men whom I have described from the criminal records? 
What is his position if elected? Why, he is inthe hands 
of the Philistines. Mark the career of such a judge. You 
will find him yieldingand conceding to the criminal element 
in our community, instead of administering justice.” 


It must be borne in mind that this is a picture drawn 





by an enemy; but it is nevertheless too well corroborated 
by unimpeachable testimony from all quarters to be 
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seriously doubted as to its general truth. Even the |, the 


Americans themselves are beginning to be startled ‘at 
the priest moet ee yh A a arose 
from their system of elective jn ips. Avery tren- 
chant letter upon the subject, om Ju invade of 
New York, has just been published, and caused some 
sensation in that State. It appears that the office of Recor- 
der of the city.of New York is the most important and re- 
munerative in the State ; and the judge, who is a lawyer 
of unquestionable merit, had been asked. to put up as a 
candidate for the office, which is now yacant, ‘In reply, 
after other reasons, he says, “ My tenure of office woul: 
be only three years: while on the bench I should of 
course be withdrawn from political action, and could not 
resort to the usual means to secure my continuance in 
it; while on the other hand, ambitious aspirants for the 
position would be restrained by no such consideration, 
and would easily oust me long before I could give any 
permanency to the chatueter should aim to give my 
Court.” To this cause Mr. Edmonds attributes the fact 
thet only four out of fourteen justices of the superior 
courts have been re-elected ; whfle there is not a single 
instance of the re-election of a justice of the supreme court 
orarecorder. Besides, he adds, “the shortness of the term 
would continually subject meto the imputation of shapi 
my decisions in reference to a re-election. I phe et 
this at the close of my judicial career, and 1 had abun- 
dant cause to know that I was thereby shorn of my in- 
dependence, and my usefulness was impaired, I felt 
this so keenly that { then resolved never to undergo it 
again.” We could add other testimonies on this sub- 
ject to the same effect as that of Mr. Edmonds and the 
District Attorney of King’s County, but we have alread: 
dwelt rather long upon this topic. We shall only add, 
that the case bearing on the rights of proprietors of 
horse railways, which will be found elsewhere in these 
columns, was decided by a tribunal which has not yet 
been subjected to the deleterious influence of popular 
election, the State of Massachusetts being one of the few 
States in the Union which have resisted the bad prece- 
dent set by the State of New York. Asa matter of 
fact, perhaps we might say as a consequence, the deci- 
sions of the Supreme Court of Massachusetts are better 
worth the attention of English lawyers than those of 
most other tribunals of the United States. 





The Liverpool Law Society has published its report 
for the past year. One of tae most important subjects 
that has occupied its attention recently has been the 
p ipraoae re of a second stipendiary magistrate which 
the committee has left no means untried to effect, 
without success however for the present. The Society 
recommends the establishment of a professional Ex- 
change to facilitate the communication of members ; 
and a Law Clearing House for the settlement of 
members’ accounts. ‘fhe report contains a review of 
the various important measures of last session, with 
remarks thereon by the committee; and the following 
observations relate to some important points of 
practice :— 

“ Your committee carefully considered the question of the 
extent of the right of the solicitor for the mortgagee to re- 
fuse to produce thie deeds in his possession, except to abstracts 
furnished by himself, and they considered it to be the practice 
that the mortgagee’s solicitor was etititled’to furnish an ab- 
stract of all deeds in his possession, but not an abstract of 
deeds not in his possession and covenanted to be produced, and 
they accordingly considered that he would be justified in re- 
fusing to produce the deeds for examination, with an abstract 
furnished by any other party; but exceptional cases of this 
kind may probably arise.” 

The committee also discusses the question which was 
raised two or three years’ ago in the well-known case of 
Viney v. Chaplin, (6 W. R. 562), as to whether a 
vendor's or mortgagor's solicitor is entitled to receive 





he purchase or money, by virtue of his of 
and of his having in his possession the deed, of convey- 
ance or mortgage with endorsed receipt :— 

“ The subject of giving an authority to solicitors to receive 
purchase and other moneys in the settlement of transactions 
when theirclients were not personally present, but had signed 
receipts on the deeds, has been discussed at great length, and 

our committee have communicated with the or. 

Society, and the Metropolitan and Provincial Law Associ 
on the subject. The London practice is, almost invaria 
to require it, and the couticil of the former “are a 
to’adhere to that practice}‘but the committee the “Mi 
politan and Provincial Law Association corisider that it 
be productive of an inconvenience to lay déwn an absoliite 
rule to require ‘such an authority in all. cases.’ Your com- 
mittee think that the law should be changéd in that respect, 
and that thedelivery of the receipted document by’ the soligitor 
(the recognised agent of his client) should discharge fhe 
person paying the money from any responses however, as 
this question of law is. again raised, and is now waiting the 
judgment of the Court of Exchequer, your Committee “hay 

thought it desirable to take no further steps until that judg- 
ment be known, particularly as they understand that the pat- 
ties' intend’ to take the decision of the Court of Error.” . 
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It is expected that the new orders in Chancery ree, 
ing to evidence will be issued before Hilary Term. We 
believe they have been already drawn, and that 
are now under the consideration of the Lord Chancel- 
lor, and the other equity judges. The expectation is 
eneral that with the next term we shall see the intro- 
i into chancery proceedings of viva voce evidence 
in open Court. 





The Middlesex magistrates propose, under the pro- 
visions of the 23 & 24 Vict. c. 116, to offer the coro- 
ners for the county salaries in lieu of fees, mil and 
allowances calculated upon an ave of the last five 
years. Three of the coroners attended the meeting of 
the magistrates at which this proposition was made, 
and objected to it, Mr. Wakley threatening an “ appeal 
to a higher authority,” whatever that may mean.” ° 





The Inns of Court Rifle Volunteers will be ins 
by Colonel Mc Murdo, in Richmond Park, to day at 
3 o'clock. Should, however, the weather prove un- 
favourable, the inspection will take place in Gray's- 
inn-square, at the same hour. We believe that it is 
roposed that the Corps should entertain Colonel 
Me Murdo, this evening, at the Albion, Aldersgate 
street. 
a oo a 


THE CASE OF SHEDDEN vy. PATRICK, 


A case which has occupied for fourteen days the at- 
tention of a court, where a heavy mass of business ‘is 
depending, may naturally be supposed by hasty readers 
of the daily newspapers to be of a d ay t~ zy 
tioned to its length. But really the case of Shedden ¥. 
Patrick involved no very perplexing question cither of 
fact or law ; and it is principally remarkable for the 
ability displayed by the female petitioner who conducted 
her own and her father's case, and for the unusual in- 
dulgence which allowed this lady to be occasionally as- 
sisted by counsel while still supporting the main burden 
of long and intricate statements and examinations of wit- 
nesses by her own retentive memory and ready tongue. 
Miss Shedden is certainly the most eminent of the s 
who of late years have rathcr frequently undertaken to 
be their own advocates. Itis to be feared that this prac- 
tice isa growing one, and that the course of business 


in our courts will be obstructed, and the temper of the 
judges tried, by an increasing number of vehentent, and 
perhaps eloquent, but discursive and ‘almost endless 


ti 
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speeches on the model of those to which Sir C. Cresswell 
and his two associates have listened during so many 
tedious hours of the last term. Notwithstanding the 
desponding anticipations of the presiding judge, the 
statements and evidence in the case did actually reach 
their end on Tuesday last, the fourteenth day. There 
was a great deal of relevant matter to consider, but it 


had been mixed throughout the hearing with a great 
deal more that was irrelevant, and so the Court had had 
time enough to make up its mind during the hearing, 
and accordingly judgment was forthwith delivered to the 
effect that the petitioners had wholly failed in making 
out their case. 

The suit was instituted under the Legitimacy Decla- 
ration Act of 1858, to obtain a declaration that the 
father and mother of the elder petitioner, Mr. Shedden, 
were lawfully married prior to his birth, and that he 
was their legitimate son and heir, and a natural born 
subject of the British Crown. The younger petitioner, 
Miss Shedden, was Mr. Shedden’s daughter, and as it 
was stated that she has a brother living, it appears that 
her surprising efforts in the conduct of the case have 
been sustained by fezling rather than by interest. She 
seems to have devoted herself, with the ardent enthu- 
siasm and imperfect logic of her sex, to the task of 
rescuing the memory of her grandmother from what 
she will no doubt believe to her last hour to be a calum- 
nious and wicked imputation. Evidently she hastaken 
up a conviction of the purity of her family history which 
will not be shaken by the most patient hearing and the 
most exhaustive arguments of adverse judges. So long 
as Miss Shedden lives she will assert that injustice has 
been done her in the Divorce Court; but we think that 
impartial spectators of the proceedings will be of opinion 
that, neither personally nor by counsel, was there any 
hope of her satisfying the Court of the truth of the alle- 
gations of the petition. The case which she propounded 
was, that William Shedden, her grandfather, the owner 
of certain estates in Ayrshire, went about the year 1770 
to North America, where he married his first wife, who 
soon died. The petitioners alleged that in 1790 
William Shedden married at New York his second 
wife Ann Wilson, and lived with her as her husband 
till his death in 1798. He had two children by 
Ann Wilson, a daughter still living, and the 
elder petitioner. It was common ground that William 
Shedden was married to Ann Wilson on his death bed. 
The respondents alleged that this was done in order to 
legitimatize, as far as possible, the issue of an illicit 
intercourse. The petitioners undertook to prove that 
this ceremony was performed for the purpose of giving 
notoriety to a previous private marriage; that William 
Shedden and Ann Wilson had never lived together 
otherwise than as man and wife, known and visited as 
such by the best society in New York; and that his 
children were for all purposes legitimate, and inasmuch 
as he had adhered to the royalist side in the American 
war, and had retained his character of a British subject, 
they also were entitled to all the rights of natural born 
British subjects. The principal opponent of this claim was 
a nephew of William Shedden, named William Patrick, 
one of the children of the marriage of William Shedden’s 
sister with John Patrick, who now holds certain estates 
in Ayrshire, by the title of heir to William Shedden, 
and which title of course depended upon the illegitimacy 
of the children of Ann Wilson. The main question in 
the cause, therefore, was whether these children were 
born in lawful wedlock, and it does not seem to us that 
this question was so much involved in doubt as might 
have been expected at so great a distance both of time 
and space. The principal respondent, although ninety 
years of age, is still in possession of his faculties, and 
there are several important witnesses yet living at an 
advanced age. 

The respondents relied not only upon the evidence 
which they produced to prove that Ann Wilson was 
the mistress, and not the wife, of William Shedden, but 





also upon three previous judgments of competent 
tribunals, which, as they alleged, had conclusively 
decided in their favour. There had been in 1801 a 
proceeding in the Scottish Court of Session by the 
guardian of the elder petitioner, then an infant, in 
which it was determined that he was not a legitimate 
son of William Shedden ; and this decision was affirmed 
on appeal by the House of Lords. There had been in 
1848 a further proceedin, 
the Court of Session, in which it was declared that the 
decree in the former suit had not been obtained by fraud, 
and which upon the merits re-affirmed the sentence of 
illegitimacy ; and this decision also was sustained on an 
— to the House of Lords in 1854. And lastly, 
there had been a proceeding in the Court of Session as 
a consistorial court, which was dismissed. Upon the 
legal effect of these three judgments as a bar to the 
claim of the petitioners, Miss Shedden would have been 
allowed the assistance of counsel if it had been necessary. 
The Court, however, decided in favour of the peti- 
tioners, without hearigg any argument on their side, on 
the ground that by the statute the Attorney-General 
was a necessary party to the present proceeding, and as 
he was not a party to the former suits, the respondents’ 
plea of res judicata could not prevail. It had been 
further contended that the present proceeding was 
barred by the 10th section of the statute, under which 
it had been instituted. That section, however, only 
provides that no proceeding “to be had” under the 
Act shall affect any final judgment already pronounced, 
and does not say that no proceeding shall be had 
which may affect any such final judgment. Under 
the statute, therefore, the petition might be presented, 
and if the evidence in support of it were sufficient, a de- 
claration might be obtained as prayed; but whether 
such a declaration could alter the right to property was 
at least doubtful. If the petitioners succeeded in making 
out their case, the respondents might then fallback upon 
the judgments of the House of Lords; but they could 
not set them up as a preliminary bar to the investiga- 
tion. The Court, therefore, proceeded to hear all the 
evidence, material and immaterial, that was offered to it 
on several weary days; and although we may lament this 
great consumption of public time, it was nevertheless 
desirable that the case should be fully heard, and de- 
cided, as it has been, upon its substantial merits. 

One of the principal features in the evidence was a 
letter alleged to have been written by William Shedden 
to the respondent William Patrick, in 1798, a few days 
before his death. That letter contained this passage :— 
“T am now going to quit this world. I have married 
Miss Ann Wilson, which is approved by my friends 
here, and which restores her and two fine children I have 
by her to honour and credit.” If that letter was genuine 
shone was an end of the whole case; and there really 
does not seem to be any ground to doubt its genuineness. 
It is seldom that a case which necessarily or unneces- 
sarily has been protracted over many days can be 
brought to such a simple point ; and when the contro- 
versy is thus redueed to its true dimensions we are 
filled with amazement and consternation at the enor- 
mous amount of time occupied by it. The combination 
of party and advocate in the conduct of the petitioners’ 
case was of course an exceptional indulgence. It ap- 
pears to be an excellent contrivance for wasting valuable 
time. If fatigue stops the party the counsel takes up 
the talk ; and if the counsel is restrained by the habit 
of only speaking when he has something material to 
say, the party has no such — In the present in- 
stance, both the course of the proceedings and the 
resolution and energy of the female petitioner have been 
such as are not likely to become common in our courts. 
But even after making every requisite allowance for 
these peculiarities, it is an alarming symptom of the rise 
of the tide of. talk that fourteen days should have 
been occupied by a case that does not admit of any 
reasonable doubt. 


ing by the elder petitioner in ° 
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STATISTICS OF THE COUNTY COURTS FOR 1859 


Our present County Courts were established by the 
9 & 10 Vict. c. 95, but the jurisdiction conferred by that 
statute has since been frequently extended, as to the 
amount for which suits may be instituted, also to matters 
of insolvency, the arrest of absconding debtors, con- 
tested cases of probate of wills, charitable trusts, and to 
the protection of the property of married women deserted 
by their husbands. Prior to 1846, the jurisdiction of the 
then county courts extended only to 40s. But that amount 
was much more valuable when these courts were founded 
by Alfred the Great than the same denomination of coin 
is at present; so that the Act of 1846 may be con- 
sidered as having restored, rathcr than created, the mone- 
tary jurisdiction of these courts. The denomination or 
value of 40s. runs through all our early legal records, 
as indicating almost a distinction of caste. The judges 
of these courts were the frecholders, presided over by 
the Earl. There existed prior to 1846, many other 
courts by prescription, and also manorial courts, having a 
jurisdiction as to claims of a small amount; upwards of 
100 courts of request and courts of conscience were likewise 
established from time to time by statute, 46 of these 
being under separate local Acts. The Act of 1846 did not 
abolish these courts ; but, as it defined the jurisdiction and 
procedure, and settled a moderate scale of the fees and 
costs of the county courts, it has, with the exception of the 
few instances hereafter noticed, virtually superseded the 
other courts. The Friendly Societies Act of 1855, the 
Summary Procedure on Bills of Exchange Act, 1855, and 
the Joint Stock Companies Act, 1856, have been extended 
to the county courts. ‘The expense of maintaining the 
county courts, which amounts to almost the yearly sum of 
£250,000, is defrayed, with the exception of the salaries of 
the ministerial officers, by an annual vote. The Court is 
now by statute a court of record, and has an equitable, as 
well as a legal jurisdiction. It has a quasi exclusive juris- 
diction as to claims under £20, with a few exceptions, and 
also as to cases under the “ Protection Acts,” and in some 
matters relating to Friendly Societies, in all which cases the 
judge’s decision is final. It has a concurrent jurisdiction 
for claims not exceeding £50, but the judge’s decision is 
open to appeal. It also has jurisdiction in cases of replevin, 
and ejectment between landlord and tenant. By sect. 23 
of 19 & 20 Vict. c. 108, the parties—except in cases of 
criminal conversation—may by consent confer a jurisdic- 
tion upon the county courts. They have also a jurisdic- 
tion as to cases of partnerships, distributive shares on 
intestacy, and legacies up to £50. But when the claim 
exceeds £5, either party may require a jury to determine the 
action. 

The plaints entered in the county courts in 1859 (includ- 
ing 61 cases sent from the superior courts) amounted to no 
less a number than 714,623. Of these 373,657 were adju- 
dicated upon, of which only 988 were determined by a jury. 
No very conclusive inference can be drawn from the paucity 
of cases in which the parties exercised their right of having 
the aid of a jury, as to the less urgent necessity supposed to 
exist for such a tribunal in civil matters; because, as the 
claimant for a jury should pay the expense of this aid in the 
first instance, the smallness of the amount disputed, or the 
poverty of the opposite party, might be a sufficient motive 
to deter a party from such a course, even though he should 
prefer it. Moreover, as the parties themselves often con- 
duct their cases in the county courts without professional 
aid, they may not be mindful of their right to claim a jury. 





The procedure of these courts being practically of an almost 
exclusively executive character, used toenforce claims“ rather 
than to determine disputed liabilities,” we cannot, notwith- 
standing the confessedly general impression as to the use- 
lessness of a jury as a method of trial in all civil cases, infer 
that the statistics of the county courts furnish any evidence 
of the actual influence of such an opinion on the conduct 
of persons who really had some important question of fact 
to be adjudicated upon. One peculiar circumstance also tends 
to vest the entire jurisdictionin the judge. He possesses a power 
not vested in the judges of the superior courts, of ordering 
that a judgment, when recovered by the plaintiff, if under £20, 
shall be paid by instalments. The Act appears to be silent 
as to the power of the judge to direct interest to accrue until 
the last instalment be paid. Yet this is an important ele- 
ment for the satisfactory exercise of such a discretion in the 
judge. The total number of judgments was for the past 
year 442,500; for the plaintiff, 285,984; for the plaintiff by 
consent, 137,978 ; for plaintiff by default, 588; of non-suit, 
8,861; for defendants, 9,089. Of judgment summonses to 
enforce payment by commitment, 118,872 were issued, of 
which only 55,082 were heard, the issuing of the rest having 
probably produced the desired effect. The number of war- 
rants of commitment issued was 27,284; of debtors impri- 
soned, 9,003; of executions issued against goods, 98,589, 
and of sales, 3,776. The total amount for which plaints 
were entered was £1,754,971; the amount for which judg- 
ments were obtained by plaintiffs on original hearings was, 
for debt, £851,732 ; for costs, £37,628. The total amount 
of fees on all proceedings was £215,623. The want 

of a bond fide defence in most of the cases that 

fall within the cognizance of these courts is shown 

by the facts noticed as evidence for this in the report, 
that more than one-half (52°2 per cent). of the cases entered 
were settled without being brought before the Court, 
and that 64°6 per cent. of the judgments were for the plain- 
tiff, and 31-2 percent. were by consent for him also, the 
terms of payment, when settled, being capable of being en- 
forced by the Court, so that in 96 cases nearly in the 100 the 
issue was for the plaintiff. Of the remaining cases, 2 
per cent. ended in a non-suit, so that in 2 per cent. only was 
the issue for the defendant. Recourse was seldom had to 
extreme remedies on these judgments. 

The commitments for debt did not exceed 2.2 per cent. 
The sales on executions did not exceed 0°8 per cent. The 
total amount sought to be recovered was £1,754,971, being 
an average of £2 9s. 1d. for each case. Judgments were 
obtained for rather less than half of the formersum. The 
nature of the litigations in these courts, as is observed by 
the report, is shown by the judgments, 250,189 of which 
were in cases of 40s. and under ; 72,829 for sums frem 40s. to 
£5; 26,790 for sums from £5 to £10; 11,225 for sums from 
$10 to £20; 3,631 for sums from £20 to £50; and 16, by 
consent, for sums above £50. It would be an important 
improvement in the statistics of these courts if the returns 
distinguished the legal from the equitable cases. We could 
thus infer how far the machinery of the superior courts 
of common law was adequate to the requirements of the 
community; for, although the amount for which claims are 
sought to be enforced in the two classes of superior and 
county courts is necessarily different, the average character 
of the causes of action may be tairly presumed to be the 
same. 

» Under the Charitable Trusts Act 140 cases were heard, in 
187 of which relief was granted. Protection orders to mar- 
ried women deserted by their husbands were registered in 
719 cases; in 6 such cases the orders were, on hearing, dis- 
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charged. The cases of insolvency were 1,944 ; of protection, 
1,782. There were only two cases under the Probate Act. 
Of the Borough Hundred Manorial Courts, and the courts 
held under local acts, only 38 are in active operation or demand, 
and in bat 9 of these did the total of the amounts claimed ex- 
ceed £1,000. But in 8 of these courts suits were instituted for 
the following large amounts, viz., in the Court ofthe Sheriff of 
London 9,677 plaints were entered for a total of £31,979; 
in the Manchester Court of Record, 3,225 writs were issued 
for total of £42,253, andin the Court fur the Hundred of 
Salford, 1,658 writs were issued, for a total of £21,368. In 
the Lord Mayor's Court, London, which has a varied and 
peciliar jurisdiction in matters connected with the City cus- 
toms, foreign attachments, sequestrations, apprenticeships, 
&e.,a8 well as in suits for debt, and in matters of equity, the 
total nuinber of proceedings was 3,754; the total amount of 
claims, £392,978; arid the total amount of fees, exclusive of 
costs, £1,869. In the Stannaries Court of Devonshire and 
Cornwall, which has an exclusive jurisdiction as to suits 


affecting the minéfs thet’, except as to land or life, decrees’ 


on the equity side Were, in the past year, obtained for a 
total of £6,345, with £534 costs, and £208 court fees; and 
on the civil side plaints were entered for a total of £1,150, 
and judgments obtained for a total of £442, 

The county courts adjudicated upon more than half of 
the total of petitions filed under the Insolvency Acts during 
the past year, and upon nearly one-half of the petitions filed 
under the Protection Acts. 

As statistics, however, are valuable only when complete, 
we shall defer stating the statistics of the county courts as to 
insolvency until we come to consider the statistics in insol- 
venéy generally, when a consideration of the several items, 
one with another, may best help us to form our estimate of 
the working of this species of jurisdiction, as also of the 
policy of the law generally which allows imprisonment to 
be inflicted upon debtors. It may, however, be here 
stated that in cases of absconding debtors, 69 warrants 
to arrest were granted; the debt and costs were paid in 
73 cases, (there is ‘probably.4 mistake in these figures); 
and ifi 16 cases the warrant was suspended. 

The statistics Of so many warrants of commitment, and 
Of such a number of actual imprisonments, under the 
ordinary jurisdiction of the county coufts, suggest serious 
considerations as to the poli¢y of the law in allowing com- 
mitments for debts of small amount. In Ireland the 
minimum amount for which a debtor may be committed is, 
we think, judiciously settled at £10. A similar rule in 
England (if, indeed, imprisonment for debt should not be 
wholly abolished), would not affect any proper credits, and 
would prevent the loss entailed upon the unhappy debtors 
by the present system, as also the expense of prisons pro 
tanto upon the public. The small ratio of the commitments 
to the warrants for commitment doés not prove a healthfal 
action of the system; as the deb‘ors,who thus at last paid their 
debts indy have been either very litigious, and should not have 
been trusted, of, if unable to pay pregiously, had, perhaps, 
finally to borrow at a still higher rate of usury or overchatge, 
in order to resist this undue pressute of the law. Both these 
classes, the litigious and the oppressed, probably return, insome 
fixed ¢ycle, to swell the statistics for each year ; as the same 
criminals, unreformed by punishment, return to the cells 
frum wliich they often before issued. 

Imprisonment for small debts is aggravated still more in 
its severity by the fact that it dées not dperate as w satisfac® 
tion of the debt, which may be sought to be enforced by 
subsequent exeeutions against the goods of the debtor, or 
by his re-commitment, if, having acquired the means of pay- 





ment, he will not discharge his liability, upon all of which 
facts the decision of the judge is conclusive. 

The number of appeals was only 20, of the result of which 
the statistics do not inform us; of orders to stay proceedings, 
64 ; and of writs of certiorari to remove proccedings, 135, 
The statistics of these courts do not give the number of days 
on which the judges sat in each court, nor a general avera;e 
of their sittings ; yet, this is a most important clement in all 
considerations relating to the future improvement of these 
courts, 


; 


_--—__—__—<}>—— a 


The Courts, Appointments, Promotions, 
Patancies, Xe. 


COURT OF QUEEN'S BENCH, WEsTMINSTER, 


(Sittings in Banco, before Lord Chief Justice CockBURN and 
Justices Hitt and BLackBuRN.) 


Nov. 26.—Ezx parte Howard.—In this case an application 
was made for a rule calling npon Thomas Hinton, the publisher 
of the Portsmouth Guardian, to show cause why a criminal 
information should not be filed against him for a series of libels 
published in that journal, imputing to the applicant, Mr. 
Howard, the town clerk of Portsmouth, corruption in his office. 
A series of articles had been published in that newspaper 
commencing in August last, and continued to the 22d inst., 
imputing to the applicant that he had taken advantage of his 
position as town clerk to get the money of the ratepayers ex- 
pended in publishing advertisements and lists in a journal in 
which Mr, Howard had,some interest to the exclusion of other 
journals published in the same town, and read by a larger 
number of the working classes, whose money was so spent, 


Lord Chief Justice CockBurN intimated that he did not 
think that the case was one for the interposition of the Court. 
The town clerk might very properly apply to the town council 
to liberate him from any imputation, but the Court could not 
interfere. 


Rule refused. 


COURT OF COMMON PLEAS, WesrminsTer. 


(Sittings in Banco, Michaelmas Term, before Lord Chief Justice 
ERLE and Justices Bynes and KeaTING.) 


Nov. 26.—Shadwell v. Shadwell_—The Court to-day gave 
judgment in this case which was an action brought by the 
plaintiff, a Chancery burrister, against the representatives of 
his uncle deceased, on a written promise made by his uncle to 
allow him on his marriage £150 a-year until such time as he 
should make £600 a-year by his profession. The annuity 
was paid for thirteen years, and five years arrears were due. 
The plaintiff averred that he never had made this amount by 
his profession. The defendant demurred to the promise set 
out in the declaration on the ground that it was without con- 
sideration, and also pleaded that the plaintiff was to continue 
in his profession as the ground of the promise, and averred thiat 
he had left it, except to practise as a revising barrister. 


The Court gave judgment for the plaintiff, but Mr. Justice 
Byles differed in thinking that there was no consideration 
for the promise to support the action. 


Nov. 26—Bulmer v.-Morris.— This was 1 consolidated 
appeal from a decision of the revising barrister for the West 
Riding of Yorkshire, who had decided against the claim 
of a member of a joint-stock company to be placed on the 
register of voters for the county in respect of his interest in the 
corporate property of the company of which he was a member. 

The Court affirmed the decision of the revising barrister. 





COURT OF EXCHEQUER. 

(Sittings in Banco, before the Lord Chief Baroy, Mr. Baron 
BramMwE tt, Mr. Baron CuaNNeEvt and Mr. Baron WiLbz.) 
Nov. 26.—Fiddey v, O«lade—This wag an action, by an 

attorney; to recover costs, arising out of an action which he 

brought for the defendant against another person, under the Bills 
of Exchatige Act. The twelfth duy allowed by the statute to 
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sign. judgment fell upon a Sunday, when the plaintiff signed on 
the following day. 


The judgment was set aside by a judge at chambers, on the 
ground that Sunday ought not to have counted as one of the 
twelve days. 


The defendant in the present action pleaded the. signing 
by the plaintiff as negligence, when the under-sheriff. be- 
fore whom the case was tried told the jury that he was bound 
by a decision, of the Lord Chief Justice to. the effect that 
Monday was too soon, and therefore, the judgment. was wrongly 
signed, whereupon the jury found for a much smaller amount 
than the plaintiff claimed. 


A rule was moved for ard obfained on the 3rd inst (ante’ 
p- 4) on the ground that the judgment was rightly signed, and, 
if not, then there was-neither negligence in law nor fact. It 
was stated to be a matter of importance to the plaintiff, who 
carried on an exténsive agency business, to know whether the 
twelve days were incltisive or exclusive of Sunday. , 


‘The defendant in person now showed cause against the 
é. 


‘i " 

The Lorn Cuter Baron. intimated that, inasmuch as there 
existed a difference of opinion on the bench as to whether the 
judgment. was rightly or wrongly signed, under the circtim- 
stances detailed, and, as the question was one of considerable 
importance to the.profession as well as the public generally, it 
was advisable: that some settled rule: should be arrived at on 
the matter. The rule, therefore, with the consent of both sides, 
was enlarged till next term. 


CENTRAL CRIMINAL COURT. 


Nov, 25.—The sittings of the.above court were resumed 
on this day. ..The court: was opéned at 10 o'clock by the 
Right. Hon. the Lord. Mayor, who presided for the first 
time in that capacity, Mr. Russell Gurney, Q.C., the Recorder, 
Mr, Robert Malcolm Kerr, judge of the Sheriffs’ Court, Alder- 
men Challis, -Finnis, Sir R. W. Carden, Rose, Phillips, and 
Gonder, Mr. Alderman and Sheriff Abbiss, Mr. Sheriff Lusk, 
Mr. Under-Sheriff Eagleton, and Mr. Under-Sheriff Gammon. 
The calendar was much lighter than usual. 





Mr. James Mason, of No. 42, Chalcot-villas, Haverstock- 
hill, has been appointed a London commissioner to administer 
oaths in the High Court of Chancery. 


- a oe —. 
Recent Decisions. 


(Equity, by J. NApizn Hicatws, Esq., Barrister-at-Law; Common Law 
and Criminal Lai by James SrerHen, Esq., LL.D., Barrister-at-Law.} 


EQUITY. 
TRusteE—So.icrtor. 
Pollard v. Doyle, V. C. K., 9 W. R. 28. 


This case affords one of the harshest illustrations of the 
rule which deprives solicitor-trustees of their costs. A soli- 
citor was the executor of a plaintiff in a suit, to satisfy a 
judgment debt, to which the judgment creditors were par- 
ties. The plaintiff having died, the executor (the solicitor) re- 
yived the suit.in his own name, and conducted. it in a most 
beneficial. manner, as it appeared, for the parties jnterested. 
The assignee of the judgment creditor, who resisted the pay- 
ment of profit costs to the solicitor, it was admitted obtained 
the assignment, subsequent to, and with notice of, a decree 
directing the taxation and payment of costs. The Vice- 
Chancellor held, however, that as between the plaintiff and 
the judgment creditors—although there appeared to have 
been no reason originally for making them parties—never- 
theless, that between them a fiduciary relation existed, and, 
therefore, that the solicitor should be allowed no profit costs. 
This case is mainly useful as settling the point that there 
is no distinction between the case of a solicitor who is an 
express trustee, and one who is a trustee merely by con- 
struction of law; nor between the case of g solicitor-trustee and 

cestui que truats, and that of an executor and the. Parnes 
eneficially interested in the estate of the testator. e latter 








point, however, appears to have been assumed as unquestion- 
able by Lord Lyndhurst, in what may be considered the lead- 
ing case on the general rule—namely, New v. Jones, 1 M. N. 
& G. 668 (n). 


RAILWAY COMPANY—PARTIES, 


Hare v. The London and North-western Railway Company, 
V. C. W., 9 W. R, 33. 


An interesting question, as to the necessary parties to a suit in- 
stituted against a railway company and itsdirectors, arose in this 
case. The bill, was filed by a stockholder, for the purpose of set- 
ting aside as illegal and yoid an Agreement entered into (in 
1856) between the directors of the defendant's company, and six 
other companies, for the purpose of regulating the Scotch 
through traffic. An objection was taken upon the case. being 
opened, that. the suit could not proceed in the absénce of the 
six other companies, who had been acting upon the agreement 
during the four years since its execution. The leading case 
upon the subject of parties, where any transaction of. 2 public 
body, or of any of its members, is. impeached in the;Court 
of Chancery is the case of the Attorney-General. v. Wilson, 
1 Cr, & Ph, 1, in which Lord Cottenham laid it down, that 
where a liability arises fromthe wrongful act of ‘several parties, 
each is liable distinctly from the others. In that case an infor- 
mation and bill .was.filed by. the Corporation .of York: for the 
purpose of making, five of its members personally liable to 
make good certain funds which it was alleged had been wrong- 
fully dealt with by the defendants: for whom it was argued that 
the acts complained of were done by direction of the corpora- 
tion; that persons acting in a corporate character,are not per- 
sonally liable; and that it would be unjust to fasten a liability 
upon. five individuals out of a large number who had joined or 
acquiesced in the impeached transaction. Lord Cottenham held, 
however, that the suit was properly framed, and. decreed. the 
relief to the plaintiffs which they sought against the five indi- 
vidual defendants, in the absence of the other persons, who, it 
appeared, had joined or acquiesced in the transaction complai 
of, His Lordship, referring to the older case of the Charitable 
Corporation v. Sutton, 2 Atk. 400, said, “It. was urged 
that as the injury, had arisen from the misconduct. :of 
many, each ought to be answerable for so much .only 
as his particular misconduct had occasioned;” bat Lord 
Hardwicke said, “if this doctrine should prevail it. is 
indeed laying the axe to the root of the tree. But if wpon 
inquiry there should appear to be a supine negligence in all of 
them by which a gross complicated loss happens, I will never 
determine that they are not all guilty; nor will I. ever 
determine that a court of equity cannot lay hold of every 
breach of trust; let the. person guilty of it be either-in a 
private or a public capacity.” ‘In cases of this kind,” Lord 
Cottenham continues, “ where-the liability arises from the 
wrongful act of the parties, each is liable for all the conse- 
quences, and there is no contribution between them, and each 
case is distinct, depending. upon the evidence against each 
party.” In the present case, applying the principle laid down 
by Lord Cottenham, a suit might probably haye been main- 
tained against the directors individually, or such of them as 
were parties to the impeached agreement, if it could be shown 
that they had been guilty of a wrongful act. which caused 
damage to the plaintiff; but the agreement. having been acted 
upon by the six other conpanies for a period of four years, and 
the plaintiff seeking to set it aside altogether, and not merely 
to get compensation for the wrong which had been done, it was 
necessary to make the six other companies parties to the suit, 
inasmuch as they hada clear interest in the subject matter, of 
litigation. . The Vice-Chancellor, therefore, allowed the 
objection; and the case is useful as showing one important 
limitation to the rule laid down by Lord Cottenham in the 
Attorney-General v. Wilson. 





COMMON LAW. 
Proprietary Caarets—Ricut or Entry, Law as To, 
Bosanquet v. Heath, Q. B., 9 W. R. 35. 


Every parishioner has an undoubted right to. resort to his 
parish church for the purpose of attending divine worship 
there; and cannot be compelled to leave it so long as he con- 
ducts himself there with propriety. And if the churchwardens 
or others (in or out of authority) cause him on any pretext— 
short of his improper poterigns therein—to he removed agaiust 
his will from the edifice, he is entitled to sue them at law, and 
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recover damages for the assault. It is, however, important to 
remember that this right extends only to the parish church; 
and not to any other place of worship within its boundaries 
which has been dedicated and devoted by the proprietor thereof 
to the service of God, according to the rites and ceremonies of 
the Church of England; or which is used for such worship by 
a dissenting congregation. Such buildings (though in the case 
of a Church of England chapel they must be duly licensed by 
the bishop) retain their character of being private property; 
and the owners thereof may justify the removal of any per- 
son who, against their permission, persists in entering, though 
for the purpose of joining in divine worship. And in the pre- 
sent case, accordingly, the defendant in an action brought 
against him for removing the plaintiff from a proprietary 
chapel, successfully justified as the owner. It is sappre- 
hended that the law on this point with regard to district 
churches, which under the New Parishes Acts are the legalized 
places of Church of England worship for the inhabitants of a 
district, constituted for ecclesiastical purposes a new parish, is 
somewhat different; and that to such a church a resident within 
the district has a right to resort, concurrently with his common 
law right also to resort to the church of that parish to which 
he is assessed to the poorrate. But this isa point upon which 
it is not intended to express here any decided opinion. (See 
Ball vy. Cross, 1 Salk. 165. Dent v. Robs, (You. & L. 1.) 


ARBITRATION, Law OF—AMENDMENT—ORDER OF REFER- 
ENCE “oN THE UsvuaL TERMS.” 


Thompson v. Bowyer, C. P., 9 W. R. 35, 


Where an order of reference is made at the trial by 
consent “on the usual terms,” one of such terms is as 
follows, “That the arbitrator shall have all the powers 
as to certifying and amending pleadings and proceedings 
and otherwise of a judge at nisi prius.” Such aclause appears 
to form one of the usual terms from the book of practice (see 
Chitty’s Forms of Practical Proceedings, 7th ed. p. 869) ; and 
that it is, in practice, usually inserted in such orders when fully 
drawn up, is common learning. In the present case an order 
agreed to be on the “usual terms,” seems to have been inad- 
vertently drawn up without the insertion of an amending clause 
which was afterwards, at the instance of the referee, inserted 
under a supplementary order. One of the parties to the refer- 
ence opposed such order being allowed to stand, 2ontending that 
its insertion varied the terms of the reference ; and if it had so 
operated, the Court would have set it aside, for an order of refer- 

~encée cannot be varied (see Morgan v. Tarte, 11 Exch. 82), 
But the Court held that the original order being directed to be 
“ on the usual terms,” a power of amending co-extensive with 
that of a judge at nisi prius, became thereby vested in the 
referee without any express clause to that effect. 





CRIMINAL LAW. 
ABDUCTION oF GIRLS FROM THE POSSESSION OF THEIR 
PARENTS—9 Geo. 4, c. 31, s. 20. 


Reg. v. Timmins, C.C.R., 9 W. R., 36, 


The abduction of achild (whether male or female) under the 
age of ten years from its parents or guardian, either with the 
intent to deprive them of its possession or to steal any article 
on its person, is dealt with by 9 Geo. 4, c. 31, s. 21, and is 
thereby made a felony; and it is punishable with penal servi- 
tude or imprisonment. And by the preceding section of the 
same statute, the taking of an unmarried girl, under the age of 
sixteen years, “ out of the possession”’ of her parents or guar- 
dian is made a misdemeanour punishable by fine or imprison- 
ment, or both, though no intent can be shown, so that the taking 
be “ unlawful.” 

The present case was an indictment under the last section, 
and it appeared that the prisoner had taken the girl in ques- 
tion (aged 14 years and 4 months) from her home, where she was 
living with her parents, for the purpose of having connection 
with her (with her own consent and without the knowledge of 
her father), intending at the time that the taking should be 
temporary merely. The time of her absence was three days. 
The question reserved for the judges was whether a temporary 
taking away, was sufficient to constitute an offence under the 
statute. 

The Court held that under the partcular circumstances 
of the case, the offence had been committed; the taking of 
the girl away for so long a period as three days, being incon- 
sistent with her father’s possession of her. But the Court 








confined themselves to the particular case before them, and 
declined to express any opinion as to what would be the effect 
of merely causing the girl to pass her father’s threshold for an 
immoral purpose. It may be remarked that it has been, in 
several cases, held that the girl’s consent in these cases is not 
material.—(See further as to the proper construction of this 
section of 9 Geo. 4, c. 31.; Reg. v. Meadows, 1 Car. & Kir., 
399 ; Reg. v. Robins ib. 456, and Manklelow’s Case, 1 Dears, 
C. C. R. 159.) 


EMBEZZLEMENT, WHAT CONSTITUTES AN. 
Reg. v. Guelder, C. C. R., 9 W. R., 38. 


The question for the Court here was whether the following 
facts constituted the crime of embezzlement. 

It was the duty of the prisoner, as the servant of certain 
overseers, to collect rates; and on receiving them, to pay them 
into a bank to the account of the overseers, obtaining in return 
from them a receipt in respect of the sums so paid in. It was 
also his duty to enter in a book kept by himself the various 
sums he received, thus charging himself at the half-yearly 
audit by his own book, and discharging himself by the over- 
seer’s receipts. The prisoner appropriated to his own use cer- 
tain monies he so received; and then obtained from the over- 
seers their receipts in respect of the same sums, by falsely 
asserting he had paid them into their account; and by this 
means he successfully passed through the next audit, though 
prior to such audit he properly entered into the book which he 
kept himself, the various sums he had in fact received and 
appropriated. ‘The Court, without calling on the counsel for 
the Crown, held that on these facts the prisoner had been 
rightly convicted of embezzlement; inasmuch as he could not 
purge himself from the offence of appropriating to his own pur- 
poses monies he had received, by afterwards charging himself 
with their receipt in his book, 

There does not, in truth, seem the least ground to doubt of 
the propriety of the conviction in this case, though the pro- 
priety of reserving such a point for the consideration of the 
Court seems more questionable. Surely a clearer case has 
seldom been tried; or one in which the facts proved amounted 
more conclusively to that offence of embezzlement as defined 
in the books—namely, “a crime which is distinguished from 
larceny as being committed in respect of property which is not 
at the time in the actual or legal possession of the owner.” 
(See Reg. v. Gill, 1 Dears. C. C. R, 289). 
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Correspondence. 


EXONERATION OF DEVISED MORTGAGED 
ESTATES FROM THE MORTGAGE DEBT. 


Until the 17 & 18 Vict. c, 113, commonly known as Locke 
King’s Act, the devisee of a mortgaged estate was generally 
entitled to have the mortgage debt paid out of the testator’s 
personalty in exoneration of the devised land. This rarely 
accorded with the testator’s intention, and was frequently pro- 
ductive of hardship, the testator’s widow and children being 
often left unprovided for, in order that the devisee of the 
mortgaged estate might take the property free from the incum- 
brance. To remedy this state of things the above-mentioned 
Act was passed, by which the mortgaged property is made pri- 
marily liable to its own burden, unless a contrary intention is 
expressed by the testator, What is a sufficient indication of a 
contrary intention becomes, then, a very important question. 
The first case in which it arose was that of Woolstencroft v. 
Woolstencroft, 8 W. R. 405, where the testator directed that “all 
his debts should be paid by his executors out of his estate.” 
And Sir J. Stuart, before whom the case came, decided that 
mortgage debts were, by virtue of this direction, made payable 
out of the personalty in exoneration of the devised mortgaged 
land; for how, argued the learned Judge, could a testator more 
clearly indicate his intention that the devisee of the mortgaged 
estate should not be called upon to pay the mortgage debt, than 
by directing that it should be paid rs somebody else? The 
next case was Pembroke y. Friend, 1 John. & H., 132, in 
which there was simply a direction that the testator’s debts 
should be paid, but without saying by, whom; and Vice- 
Chancellor Wood held that this was not snfficient to throw the 
mortgage debt on the personal estate. Had the testator, said 
the Vice-Chancellor, added the words “ by my executors,” there 
would have been something on which to build the conclusion 
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that he meant to express an intention that the general statutory 
rule should not apply; and, on the ground that there were no 
such words, he distinguished the case before him from Wool- 
stencroft v. Woolstencroft, of which, lidwever, he intimated no 
disapproval. The question next. came before Vice-Chancellor 
Kindersley in Stone v. Parker, 8 W. R., 722, where the testator 
directed that his trustees should hold his residuary real and 
personal estate, “subject, in the first place, to the payment of 
his debts, &c.,” upon the trust therein mentioned. And. the 
Vice-Chancellor, fellowing and approving of Woolstencroft v. 
Woolstencroft, held that the mortgage debts were thrown on 
the general residue in exoneration of the mortgaged land. 
Another case still remains to be meiitioned, namely, that of 
Smith v. Smith, 10 Ir. Ch. R., 89, before the Master of the 
Rolls in Ireland, where the testator directed that his debts 
and legacies should be paid out of his residuary personal estate. 
And this was held sufficient to entitle-the devisce of mortgaged 
property to have the mortgage debt discharged out of the re- 
siduary personalty. The last-mentioned case is particularly 
valuable, because the opinion of the judge was not founded on 
the preceding cases, which cither were not then decided, or were 
not cited, but was arrived at quite independently of authority. 
We have, therefore the express decisions of three equity judges 
—Vice-Chancellor Stuart, Vice-Chancellor Kindersley, and the 
Master of the Rolls of Ireland, that a direction by a testator 
that his debts should be paid, or that they should be discharged 
out of his personal estate, is sufficient to throw mortgage debts 
primarily on the personalty; and although reliance cannot be 
placed on Pembroke v. Friend as sanctioning the same doctrine, 
yet Vice-Chancellor Wood certainly intimated no disapproval 
of it in that case. The doctrine, fortified by such authority, 
might reasonably have been considered as settled; but unfor- 
tunately it may now almost be said, slightly varying the old 
proverb, “ Quot judices et sententie ;” and no reliance can be 
confidently placed except in the decisions of the Court of 
ultimate appeal. The case of Woolstencroft v. Woolstencroft, 
as will be seen by referring to 9 W. R. 48, has been reversed 
by the Lord Chancellor. Pembroke v. Friend was referred to 
as the only other case which had occurred since the Act; and 
it is very much to be regretted that the case of Smith v. 
Smith was not mentioned, because the Lord Chancellor evi- 
dently had some hesitation in making up his mind; and 
that case might have turned the scale in favour of the 
Vice-Chancellor’s decision, The authority of the Lord Chan-. 
cellor’s judgment is certainly much diminished by the fact that 
that case was.not brought to his notice; and, although his 
decision is binding on all inferior courts, yet it is submitted 
that there are strong grounds for contending that it would not 
be upheld in the House of Lords. It is & rule of construction, 
now firmly settled, that the words of a testator should have 
their ordinary meaning, unless we can discover from the will 
that he has used them in a different or more limited sense. 
Now the word “ debts,” in its ordinary signification,. includes 
debts of every description—debts by simple contract, debts. by 
specialty, and mortgage debts; the only difference existing be- 
tween several kirids of debts consisting in the more or less 
extensive remedies which the creditor has for their recovery. 
Consequently, when a testator directs his debts to be paid by 
his executors or out of his personal estate, we are bound, ac- 
cording to. the aliove-mentioned rule, to consider this.as a di- 
rection that his mortgage, as well as other debts, should be thus 
paid, unless we can discover on the face of the will that the 
testator used the word “ debts’’ ina more limited sense. There 
was nothing in Woolstencroft v. Woolstencroft to sanction such 
an hypothesis; the testator probably did not really intend to 
throw the mortgage debts on the personalty, but this is not the 


question. We have oniy to interpret: his words ; and it is our. 


duty to give those words their fall and ordinary meaning, un- 
less it is clear from the four corners of the will that they were 
not used in this sense. The Vice-Chancellor’s decision gave 
full effeet to the direction that the debts should be paid by the 
executors, which, if the word “debts” includes mortgage 
debts, are no longer merely expressive of what the law would 
otherwise imply. ‘The Lord Chancellor's judgment, however, 
puts a forced construction on the word “ debts,” reading it to 
mean “debts exclusive of mortgage debts”—and renders the 
whole of the direction that the debts should be paid by the 
executors objectless «nd of no effect,. It seems, therefore, to 
offend against two well settled rules of construction, one of 
which tells us to read the words of a testator in their ordinary 
sense, and the otlicro :which directs us to give full éffect, if 
possible, to every word and clause in a testator's will. 


TRUSTEES RIGHT TO BE RECOUPED IN RESPECT 
OF BREACH OF TRUST. 


Previously to the marriage of A. with B.a sum of £1,200 


‘was settled upon the husband and wife and their issue, and 


ought to have been invested in the trustees’ names in the public 
funds upon the trusts of the settlement. 

is was unfortunately not done, and the husband prevailed 
upon the trustees from time to time to advance him various 
sums of money to pay his debts and extricate him from his 
embarrassments, and he has in the aggregate received the whole 
of the trust fund. 

The trustees, being lidble to make good the same will 
pay the amount into court when required so to do in a suit 
instituted by one of the family, an infant, against them and 
their father for the due administration of the estate. 

I shall be glad if any of your correspondents can inform me 
whether on application to the Court by the trustees against the 
husband, or otherwise, for payment by him into court of the 
amount received by him would be entertained and successful ; 
and if they can refer me to any precedent on the subject it will 
be more agreeable. 4 





ROAD MURDER. 


One of the grounds of the application of the Attorney- 
General for quashing the inquisition is that it was made on 
paper instead of parchment ; surely this.is untenable. Had 
the inquisition found that A, B. did murder the child, then un- 
doubtedly parchment should have been used, as it would have 
at once become matter of record, upon which A, B. would 
haye been indicted. ‘The return of wilful murder against some 
person or persons unknown never could have become so, what- 
ever further investigations might bring to light ; in the latter 
case, therefore, paper would be strfficient, and granting this dif- 
ference, the absurdity is not so great as the Times m4 





THE TRUSTEES MORTGAGEES, &c., ACT. 


The' powers by this Act made incident to mortgages and 
charges, are by the 11th section conférred upon “ The person 
to wliom such money shall for the time being be payable his 
administrators, executors, and assigns.” This is, of course, 
an imitation of the not unusual proviso in a mortgage-deed, 
that the power of sale may be exercised by any person entitled 
to give a receipt for the pureliase money. The effect of this 
appears to be that if the apparent mortgagee be agent or 
trustee for another, or assign the mortgage debt, and the 
mortgagor receive notice that he is no longer authorized to 
receive the money, he will cease’to fill the character to which 
the powers are annexed, and they will henceforth be exer- 
cisable-(if at all) by his principal cestut gue trust or ,assignee. 
Whereas, in an ordinary mortgage deed, the powers are merely 
equitable, This mode of defining the person by whom they 
are to be eferciséd is. fonnd to work well, becausé, although 
the exercise of the powers by persons to whom the money was 
not properly payable would not be of ariy effect between per- 
sons with notice, yet_a purchaser for value without notice 
would be safe, provided nothing appeared on the deeds to 
show that the powers had been exercised by, or the mortgage 
money repaid to other:than the right person. But whenever the 
mortgagor in a mortgage under this Act shall have the legal 
estate in him atthe time of creating the charge, the 15th and 
19th sections will confer legal powers; and it is by no means 
clear that this vesting of legal powersin a person defined by a 
purely equitable test will work equally satisfactorily. These 
legal powers were apparently introduced to enable a legal 
owner of real estate to confer all the powers of a legal mort- 
gagee by a simple deed of charge, not requiring a reconveyance. 
But if I am right in holding that as soon as a mortgagor learns 
that he cannot properly repay the mortgage money to the ap- 
parent mortgagee on his sole receipt, the latter ceases to have 
this power, it is clear that no title can be considered good in 
which the dissolution of the legal estate depends on this power 
having been exercised by the proper person ; and the only 
question remaining for consideration is whether a purchaser 
in possession of the legal estate conveyed by the mortgage deed 
is sufe from the conseqnerices of these powers being kept alive 
by ciretiiistances of which he has no notice. Ifa mortgagor 
or purchaser under a power of dale pay the-mortgage money to 





an apparent mortgagee, with notiee that he is not authorized 
to receive the purchase-money, and throngh fraud or accident 
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it fail to reach the hands of the proper person, the mortgaged 
estate would, but for the protection given in equity to pur- 
chasers for value without notice, and for the Statute of Limi- 
tations, always continhe liable to pay the money over again. 
The person, then, to whom the money was properly payable 
previously to the improper payment still satisfies that descrip- 
tion, and is therefore still entitled to exercise the legal powers 
of conveying the property after a sale, and of collecting the 
rents through a receiver; and as these powers extend to “all 
the estate or interest, which the person who created the charge 
had power to dispose of,” they will take precedence of the 
legal estate conveyed by the same deed. 

The courts of law will probably struggle to put some more 
limited construction on the words “ the person to whom, &c.,” 
but as a satisfactory construction must include “ assigns” of 
the mortgage debt, and must be independent of any legal 
estate in the mortgaged properiy, this will be difficult, and 
any such limited construction will make the equitable powers 
conferred by the Act less extensive than those of an ordinary 
mortgage deed. 

It is not unusual to convey property toa trustee upon trusts 
for sale, and for securing loans to more than one lender, In 
these cases each lender will have all these powers, and as they 
all arise under the same deed, many curious questions as to 
priority may arise, if the various lenders quarrel and try to 
exercise their powers. 

Of course, the Act should be expressly excluded from every 
deed for securing the repayment of money, and in case a 
clause to that effect should be omitted, care should be taken 
to preserve satisfactory evidence that the mortgage money was 
repaid to the proper person, as it is possible that, without such 
evidence, the fact that a mortgago to which the Act applied 
had affected the legal estate might be held a valid objection to 
the title. H, R. D, 


ates 
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The Provinces. 


LrvrrPoot.—The Liverpool Association for the Promotion 
of Social Science held its first meeting on the evening of 
Tuesday the 20th inst. at the Lecture Hall of the Royal Insti- 
tution. Thomas Stamford Raffles Esq., stipendiary magistrate, 
in thechair. The following papers were read at the meeting,— 
“ The Relation of Statistics to Social Science” by Mr. Danson, 
and on “ The Treatment of Adult Criminals,” by Mr. George 
Melly. Considerable discussion ensued upon the reading of the 
latter paper in which the institution of a Court of Criminial 
Appeal was strongly advocated. 
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Foreign Tribunals and Jurispruvence. 


(Condensed from the Boston, U.S., Monthly Law Reporter.) 
SUPREME COURT OF MASSACHUSETTS. 
CoMMONWEALTH y. InA TEMPLE. 


_ The legislature, exercising the sovereign power of the State, 
either by general law or special enactment, have control of all 
public easements and accommodations for the general benefit. 

The right of every one to use the highway is equal, but each is 
bound to a reasonable exercise of his absolute right. 

Where a driver of a waggon made use of the track of a horse- 
railroad for the wheels of his waggon, and upon the approach of 
the car behind him, refused to move off the track when requested 
by aad of the car, although he had room and opportunity 
80 to do: 

Held, that he was liable to indictment therefore. 

Held, also, that if the driver wilfully intended to follow his 
own convenience, in violation of the equal rights of others, 
it would be sufficient proof of a malicious motive on his part. 





A novel question arose in this case as to the rights of 
the owners of a street railway— 


The following judgment of Shaw, C.J., sufficiently discloses 
the facts, and is interesting to English lawyers on account of 
the propositions of law which it contains, 


_ SHaw, C.J.—Since horse-railroads are becoming frequent 
in and about Boston, and are likely to become comion in other 





parts of the Commonwealth, it is very important that the 
rights and duties of all persons in the community, having any 
relations with them, should be distinctly known and understood, 
in order to accomplish all the benefits, and, as far as practicable, 
avoid the inconvenience arising from their use. ‘This is 
important to proprietors and grantees of the franchise, who 
expend their capital in providing public accommodation, 
on the faith of enjoying with reasonable certainty the com- 
pensation in tolls and fares which the law assures to them; to 
all mayors, aldermen, selectmen, commissioners or surveyors 
especially appointed by law for the care and superintendence 
of streets and highways; to all persons for whose accommoda- 
tion in the carriage of their persons and property these ways 
are specially designed ; and to all persons having occasion to 
use the ways through or across which these horse railroad cars 
may have occasion to pass. These railroads being of recent 
origin, few cases have atisen to require judicial consideration 
and no series of adjudicated cases can be resorted to as pre- 
cedents to solve the various new questions to which they may 
give rise. 

But it is the great merit of the common law, that it is 
founded upon a comparatively few, broad, general principles of 
justice, fitness, and expediency, the correctness of which is 
generally acknowledged, and which at first are few and simple; 
but which, carried out in their practical details, and adapted to 
extremely complicated cases of fact, give rise to many, 
and often perplexing questions ; yet these original principles 
remain fixed, and are generally comprehensive enough to 
adapt themselves to new institutions and conditions of society, 
new modes of commerce, new usages and practices, as the 
progress of society in the advancement of civilization may 
require. 

In the first place, all public easements, all accommodations 
intended for the common and general benefit, whatever may be 
their nature and character, are under the control and 
regulations of the legislature, exercising the sovereign power of 
the State, either by general law or special enactment. It may 
be done by a charter, or a special act of incorporation, in case of 
a bridge over broad navigable waters; or where the necessity 
for its exercise is of frequent recurrence, it may be by the 
delegation of power to special tribunals, or municipal govern- 
ment, by general laws. 

Again, when the entire public, each according to his own 
exigencies, has the right to the use of the highway, in the 
absence of any special regulation by law, the right of each is 
equal; but as two or more cannot occupy the same place at the 
same time with their persons, their horses, carriages, and 
teams, or other things necessary to their use, each is bound to a 
reasonable exercise of his absolute right in subordination 
to a like reasonable use of all others; and not to incumber 
it over a larger space, or for a longer time, to the damage of 
any other, than is reasonably necessary to the beneficial 
enjoyment of his own right. If an adjacent proprietor has 
occasion to stop at his own gate with a carriage or team, if he 
has occasion to deliver wood, coal, or other necessaries; or if he 
is a trader, to deliver or receive merchandise, he must place his 
team or carriage, for the time being, in such manner as to 
obstruct the way for the use of others as little as is reasonably 
practicable, and remove the obstruction within reasonable time 
to be determined by all the circumstances of the case. 

So in the actual case of the highway. Each may use it to 
his own best advantage, but with a just regard to the like right 
of others. Persons in light carriages, for the conveyance of 
persons only, have occasion, and of course a right, when not 
expressly limited by law, to travel at a high rate of speed, so 
that they do not endanger others. But all foot passengers, 
including aged persons, women, and children, have an equal 
right to cross the streets, and all drivers of teams and carriages 
are bound to respect their rights, and regulate their speed and 
movements in such a manner as not to violate the rights of 
such passengers. So in regard to drivers of fast and slow 
carriages; each must respect the rights of the other. Take a 
single illustration: if a heavily loaded ox-team be passing along 
a street wide enough for only one carriage, say fourteen feet, 
and other fast carriages follow, these last must, for the time 
being, be restrained to their speed, because this necessity 
results from these circumstances,—the narrowness of the way, 
and the ordinary slowness of the ox-team ahead. If parties 
thus travelling in the same direction should come to a portion 
of the way wide enough for carriages to pass each other, say 
twenty feet wide, it is obvious that if the driver of the heavy 
team would turn to either side, it would give the fast team 
room to pass, whereas, if he should keep the middle, the five or 
six feet on either side would not permit any carriage to pass. 































Dec. 1, 1860. THE SOLICITORS’ JOURNAL & REPORTER. 71 











Now, supposing no impediment should intervene, and no 
circumstance should render it dangerous for the driver of the 
slow team to bear off, in our opinion it would be his duty to do 
so, although it might suit his convenience better to keep in the 
middle; and his refusal thus to bear off would be an abuse of 
his own equal and common right, for which, if injurious to 
another, an action would lie; and, if it was a public highway, 
the party would subject himself to a public prosecution. 

In some few cases, the regulation of the use of the highway 
is important enough to require a rule of positive law, requiring 
each traveller, when meeting, to turn to the right of the centre; 
—in some states to the left. But the circumstances, under 
which travellers may be placed in relation to each other are so 
yarious, that it would be impacticable to prescribe any positive 
rule approaching nearer to certainty than the rule of common 
law, that each shall reasonably use his own right in subordina- 
tion to the like reasonable use of all others. 

With these views of the law regulating the use of public ways, 
we Will examine the present case, as it appears on the excep- 
tions. 

We understand that a horse railroad and cars are a modern 
invention, designed for the carriage of passengers, and though 
not moving with the speed of steam-cars, yet with the average 
speed of coaches, omnibuses, and all carriages designed for the 
conveyance of persons. 

The accommodation of travellers, of all who have occasion to 
use them, at certain rates of fare, is the leading object and 
public benefit, for which these special modes of using the high- 
way are granted, and not the profit of the proprietors. ‘The 
profit to the proprietors is a mere mode of compensating them 
for their outlay of capital in providing and keeping up this 
public easement. ’ 

A franchise for the railroad, which the defendant was accused 
of obstructing, had been duly granted to the proprietors, which 
grant included the right to lay down tracks on a a public high- 
way, and also to use and maintain horse-cars thereon for the 
carriage of passengers. 

Every grant, by an obvious and familiar rule of law, carries 
with it all incidental rights and powers, necessary to the full 
use and beneficial enjoyment of the grant; and when such grant 
has for its object the procurement of an easement for the public, 
the incidental powers must be so construed as most effectually 
to secure to the public the full enjoyment of such easement. 


It appears that the proprietors of the horse rail-road having 
received a franchise, had laid down a railway track, and had 
procured horse-cars, with suitable conductors, and were in the 
actual use of the track. The defendant, with a heavily loaded 
team,—it does not appear whether an ox team, or a horse team, 
—was on the public street driving from Charlestown to Boston, 
with one of his wheels on the railroad track, when the cars 
came up behind him. The defendant’s team was moving at the 
usual rate for teams of that class, but at a less rate of speed 
than the cars were in the habit of moving. ‘There was room 
outside the track for either vehicle to pass the other. When 
the cars came up, the conductor asked the defendant if he 
would remove his team from the track; he did not, but con- 
tinued upon it, at the same rate of speed, several hundred feet, 
and then turned off. 

Several things are here to be observed. Thecars could only 
pass on one precise line. ‘The waggon could deviate to the right 
or to the left, within the limits of the travelled part of the road. 
The public by the grant of the franchise had granted the right 
to move on that precise line, and had given to all passengers 
the right to be carried on that line at the usual rate of speed at 
which passengers are carried by horses, subject only to occasional 
necessary impediments. The cars cannot so move and the pas- 
Sengers cannot be so carried, whilst the waggon moves on the 
track. No impediment is shown to prevent the waggon from 
turning out. The waggon, therefore, is, for the time being, an 
unnecessary obstruction of the public travel, and therefore 
unlawful. 

It is stated among the above-mentioned circumstances in the 
bill of exceptions, as if the two vehicles were upon an equality 
in this respect, that there was room on either side for either 
Vehicle to turn out, but this is mere illusion, the waggon could 
turn out, the cars could not; ad impossibilia lex non cogit. 

It is said above that it is usual for thosein charge of heavy 
and slow teams to drive them with one wheel on the track, and 
that they could be driven much more easily in that place than 
in any other part of the street. ‘This is no justification, Whilst 
the track was not required for the cars, perhaps the teamster 
had a right so to use it. But when required for the cars, 
which could pass in ne other mode, he had no legal right to 








consult his own convenience, to the great inconvenicnce, the 
actual injury, of the equal rights of another. 

It is no excuse that the defendant did not get upon the track 
in the first instance with the intention of obstructing the pas- 
sage of the cars, or that he did not slacken his rate of speed on 
their approach; it is a nuisance, if, for his own benefit, he violates 
the rights of others; and if this consists in the violation of a 
public right, indictment is the appropriate remedy for its vindica- 
tion and redress. Nor is express malice, a disposition or 
desire to cause damage to another, as in case of malicious 
mischief, necessary to the completion of the offence. It is a 
nuisance if one wilfully seeks and pursues his own private 
advantage, regardless of the rights of others, and in plain 
violation of them; it is a wrong done. And as every man 
must be presumed to intend all necessary, natural and 
ordinary consequences of his own acts, it is a wilful and 
intended wrong; it is malice,—a thing done malo animo,—in 
the sense of the law and no other malice need be proved, to 
show the act to be a nuisance. 

If it be said that the obstruction in this case was very slight, 
that the cars were delayed but a very short time,—the answer 
is, that this is very true, and the injury may be trifling in itself, 
but vindicated and justified as it is in the argument, on the 
ground of right, it tests a principle of very great importance. 
If the driver of a heavily loaded truck or wagon may, for his 
personal convenience, use one rail of the track, wilfully, for a 
few hundred feet, others may use the other rail for the like 
purpose, and for any distance which suits their convenience. 
Cars, which at the ordinary speed of horses in carri 
would pass a given space in one hour, may be three or 
four in accomplishing it. Passengers whose business requires 
them to be at the place of destination at a fixed time, and who 
expect, and have a right to expect, that it will be reached in 
that time, may find their business greatly deranged. 

Men who, relying on the establishment of horse-cars for their 
daily passage, have fixed their domicile in one place and 
their ordinary place of business in another, may find their 
plans of life thus defeated. Indeed, without pursuing the 
effect of the right contended for into all its consequences, the 
establishment of such a principle might essntially impair the 
value of real estate in many situations, 


France.—The Civil Tribunal was on Monday called on to 
decide another case relative to the arrest of a foreigner for debt. 
The Prince of Salm-Salm was on the 27th of March last 
lodged in the Debtors’ Prison, in the Rue de Clichy, for the 
non-payment of a sum of 865f., due to tailors of the names of 
Bulsson and Lange ; and on the 23rd of April following another 
man named Cornet lodged a detainer against him for 2,022f., 
in virtue of two judgment of the Tribunals of Commerce 
obtained in 1859. Yesterday the Prince called on the Civil 
Tribunal to order his release,on the ground that the tailors 
had caused him, as a foreigner, to be arrested “ provisionally,” 
as it is called—that is, on a simple declaration that he owed 
them money—but had neglected within a week after to take 
proceedings to obtain a definite judgment against him, as 
required by Art. 15 of the law of 1832, relative to arrests for 
debt; and on Cornet’s claim he also applied to be set at liberty 
because the judgments which that person had obtained had 
omitted to say how long, in the event of his not paying 
he was to be kept in prison,—an omission which he contended 
to be fatal under the said law. The Tribunal, after hearing 
arguments, decided that the Prince must be set at liberty 
from the tailor’s arrest, but that his other demand could not be 
granted, a law of 1848 having modified that of 1832 
with regard to the point raised. 


ann 
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Aetropolitan and Provincial Law Association. 


ON THE DEFECTS OF OUR JURY SYSTEM. 


The following paper was read at a meeting of the Newcastle 
meeting of this association by Mr. Tuomas GEORGE GIBSON. 

The substance of the paper was prepared for the meeting of 
this society held last October, but a press of other matter pre 
vented its being then read. 

The delay is not altogether regretted by the writer, as the 
publication in the early part of this year of the third report of 
her Majesty’s commissioners for inquiring into the process, &c., 
of the superior courts of common law, encourages him to 
direct attention to the subject with a degree of confidence 
which was before wanting on his part. 














THE SOLICITORS’ JOURNAL & REPORTER. Dec. 1, 1860, 





It will be generally admitted that a feeling widely prevails 
that the practical results of our jury system do not entirely 
harmonise with the expectations which a consideration of the 
theory would seem to justify. So strongly, indeed, has this 
been felt in some quarters, that the institution of “ trial by 
jaty” has more than once of late years been called upon for its 
defence. 

The common law commissioners entered very elaborately 
into this general question in their second report presented in 
1853. The conclusion they arrived at is expressed as tollows:— 


“ While, however, we feel that there are cases in which a 
jury may be dispensed with, yet being of opinion that trial by 
jury on the whole works well and enjoys the confidence of 
the public, we do not think ourselves warranted, except in 
cases of mere account, to recommend that trial by jury should 
be superseded, unless the parties themselves prefer that the 
case should be tried by a judge.” 


This decision, however, was not accepted as final, for in the 
course of last year a learned gentleman, well-known in the 
jrofession and much respected, published his views on “ The 

Side of Trial by Jury,” in which he informs his readers 

“ After long reflection on the numerous and heavy grie- 
vances which flow from the unlimited application of this form 
of trial, he is convinced that it is not adapted to the refine- 
men of the age we live in, that it has had its day, and it 
must soon be thrown aside into the huge heap of antique legal 
lumber, or limited in its application to a very confined class 
of cases.” 
. This essay has already been ably answered by Mr. Best and 

Mr. FitzJames Stephens (see Juridical Society’s Papers, vol. ii. 
part iii.), and it is not quoted here out of any sympathy with 
the.author’s conclusions, but as evidence of that general feeling 
of dissatisfaction spoken of above, which the writer believes 
may be in great measure justified without impugning the 
institution of “Trial by Jury,” or any portion of the law as 
it at present stands on the subject. 


The real defect was well and clearly pointed out in the Common 
Law Commissioners Second Report already referred to, and the 
existence of this defect has been admitted in every subsequent 
defence of the jury system that has come under the writer's 
notice, Tle commissioners say on 

Tue ConsTITUTION OF JURIES. 

While, however, weare prepared to maintain trial by jury in 
all cases where facts of a more complicated nature are to be 
dealt with, we are not blind to the fact that in many instances 
juries are not..so constituted as to insure such an average 
amount of intelligence as might be desired. A jury of London 
or Liverpool merchants may be, as we believe them to be, an 
excellent tribunal to try a commercial cause; or a jury of 
country gentlemen to try a question relating to a watercouse 
or the boundaries of an estate; but it must be admitted that in 
the agricultural districts the common juries are sometimes 
composed of a class of persons whose intelligence by no means 
qualifies them for the due discharge of judicial functions. Such 
persons are unaccustomed to severe intellectual exercises, or to 
protracted thought, and used to an active out-door life and em- 
ployment ; when shut up for hours ina jury box, bewildered by law 
terms, by conflicting evidence and the disputations of contending 
advocates, who appeal to their prejudices, sometimes pronounce 
verdicts which bring the institution of juries into disrepute; 
we are of opinion that the standard of qualification of jury- 
men in the country which is at present as low as a rating on a 
value of £20 should be raised; and further, that on every trial 
there should be an admixture of jurymen of the class from which 
the special juries are now taken, This is indeed now the law, 
though in practice the names of persons qualified to be special 
jurors are not placed:on the common jury panel. There is every 
reason why jurors of the higher class should assist in the adminis- 
tration of justice to the same extent as those who constitute the 
common juries. We think the higher class of jurors should 
bring the assistance of their more cultivated minds and supe- 
rior intelligence to the decision of cases which, though they may 
not admit of the general expense attendant under the present 
system on having a special jury, may not be the less important 
to the parties whose interests are involved. At the same time 
it should be understood that we do not propose to abolish the 
right which now exists of having a special jury as at present 

appoirited. What we recommend is, that the general jury panel 
should be made up indiscriminately from all persons qualified 


report, published this year, make the following observations on 
the same subject :— 

“We make it right to avail ourselves of this opportunity to 
invite renewed attention to our former observations respecting 
the constitution of juries. More especially we would urge the 
consideration of that part of our recommendations which re- 
lates to securing the attendance on common juries of the class 
of persons who now serve exclusively on special juries with a 
view to the improvement of the former by the admixture of 
persons of higher education and intelligence. We are strongly 
persuaded that a very great improvement would by this means 
be effected in the constitution of juries, and as we do not pro- 
pose to do away with the right of parties to resort to a special 
jury; or to deprive special jurors when serving as such of the 
additional remuneration which they are in the habit of receiving, 
we can see no ground why the liability of such persons to 
serve On common juries, which already exists in law, though it 
is not so required in practice, should not be enforced.” 


The object of the present paper is to call attention to the 
statutable authority for the assertion that special jurors are by 
law liable to serve on common juries, and to fix the responsi- 
bility of the present defective practice upon the undersheriffs; 
and secondly, to express a hope that inasmuch as these gentle- 
men are members of our common profession, some means may 
be devised by this Society at its present meeting to induce 
these gentlemen to act in future up to the spirit of the law 
instead of keeping as at. present barely within its letter. 


The law of jurors is mainly regulated by the Act of 6 Geo. 
4,c. 50. By the first section of this statute it is provided:— 

“ That every man except as hereinafter excepted between 
the ages of twenty-one yearsand sixty years, residing in any county 
in England, who shall have in his own name, or in trust for 
him within the same county, £10 by the year above reprizes in 
lands or tenements, of freehold, copyhold, or customary tenure 
‘afk .. or who shall have within the same county, £20 by 
the year above reprizes in lands or tenements, held by lease or 
leases for the absolute term of twenty-one years, or some 
longer term . . . . or who being a householder shall be 
rated or assessed to the poor-rate, or to the inhabited house 
duty in the county of Middlesex, on a value of not less than 
£80, or in any other county on a value of not less than £20, 
or who shall occupy a house containing not less than fifteen 
windows, shall be qualified and shall be liable to serve on juries 
for the trial of all zssues, joined in any of the King’s Court of 
Record at Westminster, and in the superior courts, both civil 


assize, nist prius, oyer and terminer, and gaol delivery, such 
issues being respectively triable in the county in which every 
man so qualified respectively shall reside; and shall also be 
qualified and liable to serve on grand juries in courts of 
sessions of the peace, and on petty juries for the trial of all 
issues joined in such courts of sessions of the peace, and triable 
in the county, riding, or division in which every man so quali- 
fied respectively shall reside.” 

In Wales the qualification is one-third lower, but in every 
other respect the liability is the same. 


Section 2 exempts peers, judges, clergymen, ministers, 
teachers, lawyers, medical men, and a few public officers. Sec- 
tions 4-11 relate to the preparation of the list of persons quali- 
fied and liable to serve on juries. It is provided that the clerks 
of the peace are to issue their process to the high constables, by 
which the former are to command the latter to issue their pre- 
cepts to the churchwardens and overseers of the poor requiring 
them to prepare and make out the lists; the churehwardens 
and overseers for their assistance in the preparation of the lis.s 
are given liberty to inspect the tax-assessments; after allow- 
ance by the justices, the lists are to be received by the high 
constables, and delivered by them to the courts of quartcr 
sessions. Section 12 provides— 


“ That the clerk of the peace shall keep the lists so returned 
by the high constable to the Court of Quarter Sessions . . . 
and shall cause the same to be fairly and truly copied in a book 
to be provided for that purpose A and shall deliver 
the same book to the sheriff of the county or his undersherii! 
. « + which book shall be called the ‘Jurors Book fer 
year ’ (inserting the calendar yefr for which such book ‘3 
to be in use), and that every sheriff on quitting his office shall 
deliver the same to the succeeding sheriff, and that every juror’s 
book so prepared shall be brought into use on the Ist day of 
January after it shall be so delivered by the clerk of the peace 
to the sheriff or his undersheriff, and shall be used for one year 








to serve on either jury. The same commissioners in their third 





then next following.” 





and criminal of the three counties palatine, and in all courts of . 
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Section 14 provides that every sheriff upon the receipt of 
every writ of venire facias, and precept for the return of jurors, 
shall return the names of men in the juror’s book for the cur- 
rent year and no others. 

Section 30 provides that the courts may order special juries 
to be struck. 

Section 31 provides “ That every man who shall be described 
in the juror’s book for anycounty in England, Wales, or for the 
county of the city of London, as an esquire or person of higher 
degree, or as a banker or merchant shall be qualified and liable 
to serve on special juries in every such county in England and j | 
Wales, and in London respectively, and the sheriff of every 
county in England and Wales, or his undersheriff, and the 
sherifis of London, or their secondary, shall within ten days 
after the delivery of the juror’s book for the current year to 
either of them take from such book the names of all men who 
shall be described therein as esquires or persons of higher 
degree, or as bankers or merchants, and shall respectively 
eause the names of all such men to be fairly and truly copied 
out in alphabetical order, together with their respective places 
of abode, and additions in a separate list to be subjoined to the 
omg books, which list shall be called ‘ The Special Juror’s 

ist.’ » 


Section 35 provides “ That no juror who shall serve upon 
any special jury shall be allowed to take for serving on any 
such jury more than such sum of money as the judge who 
tries the issue shall think just and reasonable, and which shall 
not exceed the sum of £1 1s., except in cases wherein a view 
is directed.” 


This being the state of the law, let us now consider how it 
is commonly applied by the undersheriffs in the execution of 
precepts for the return of jurors. 


The general, if not universal practice in this respect is, and 
has been for many years, to summon the persons on the 
“Special Jurors List ” only for the trial of issues of an ex- 
ceptional and special nature, to wit, the issues raised in what 
are called “special jury actions.” By this arrangement, the 
common jury, which, by a recent writer is said to dispose of 
nine-tenths of the trials, civil and criminal, which occupy the 
courts of law, is drawn exclusively from a class of persons to 
whom no injustice can be done in saying that it comprises the 
least elevated and least educated portion of the whole body of 
qualified jurors. 


The provision of the statute is that all the persons in the 
jurors’ book are to be liable to serve on juries for the trial of all 
issues, but in point of fact the only persons who are summoned 
for the trial of all issues (that is to say, all kinds of issues) 
are the residue of those names contained in the jurors’ book 
after striking out all the persons qualified to be on the special 
jurors’ list. 

The practice in question is not contrary to the letter of the 
statute, for it only directs the sheriff (sec. 14) to return as 
jurors the names of men in the jurors’ book and no others; 
and it leaves him a wide discretion as to the selection of jurors 
within this limit. But it can scarcely be doubted by any one 
who will read the statute that it was the intention of the legis- 
lature to lay the burden of trying in general language all 
issues upon the general list of persons constituting the jurors’ 
book, and to impose by way of additional duty upon the higher 

and better educated class, including esquires and persons of 
higher degree, merchants and bankers, the further task of 
trying by themselves the more difficult and complex cases. 


This is strongly borne out by the nature of the section in 
the Act, authorizing the payment of special jurors; in fact, the 
only rational ground on which this provision can be supported 
consistently with the nonpayment if the common jury, is that 
every qualified person, without exception, is supposed to take 
an equal amount of duty upon the common jury; but that the 
special jury service was intended to be an extra and additional 
duty performed by a few. Under any other aspect the payment 
of the special jury, at the same time as you compel the common 
jury to serve gratiutously, is at once illogical and unjust, while 
with this key it may be at once reconciled with both reason 
and justice, 


It would be neither difficult nor uninstructive to trace the 
effects on the administration of justice which @ priori consi- 
derations might lead us to expect from a system which should 
throw an overwhelming amount of influence into the hands of 


to do so would be foreign to the object now in view, which is 
simply to draw attention to the law as it stands, and the mode 
in which it is commonly carried out. 


The authority of the Common Law Commissioners, four of 


whom are judges now on the bench, must be taken as conclu- 
sively establishing that the present practice is erroneous and 
objectionable, and there can be very little doubt that it is 
doomed, and will be altered by authority, if not voluntarily 
amended by the under sheriffs. 


We all profess to be law reformers, and our first duties in 
aw reform, as in all reform, must concern ourselves rather than 


our neighbours. 


It is not often that we, as a profession, have the opportunity 


of effecting any general legal improvements by our own un- 
aided efforts. Such, however, is really the case in the present 
instance. 
in the law but in the practice of the undersheriffs, members of 
our common profession. And 
sion, that it is a defect peculiarly within the province of this 
meeting to discuss with a view to the initiation of some amend- 
ment, 


The defect pointed out by the commissioners is not 


the writer submits, in conclu- 


a 


The National Association for the Promotion 


of Social Science. 


ON THE APPELLATE JURISDICTION OF THE 
HOUSE OF LORDS. 


A paper on this subject by Mr. James ANDERSON, Q.C., was 
read by that learned gentleman in the Jurisprudence depart- 
ment of the recent Congress at Glasgow. After an historical 
sketch of the Appellate Tribunal of the Scottish Parliament 
before the Union, Mr. Anderson proceeded to consider the 
improvements which might still be made in the present 
tribunal of ultimate appeal in Scotch cases, as follows:— 

1. The chief objection to its constitution is, that it is 
deficient in permanent judicial strength. The only member 
whose duty it is to attend is the Lord Chancellor for the time. 
There may be no other law lords who can attend, or, if there 
be, their attendance is voluntary, and this is highly 
objectionable. There ought to be a permanent judicial bench. 
Each Chancellor should, on taking the seals, be elected a _ 
member of this bench. He should remain, notwithstanding he 
might cease to be Chancellor; and if there were not ex-Chan- 
cellors enough to form, with the Lord Chancellor, a Court of 
at least five, competent persons should be appointed so as to 
secure always that number. 

2. The forms of ‘procedure might be materially simplified. 
Among other things— 

(1.) The petition of appeal and the answer of the respon- 
dent should be dispensed with. They are entirely useless. 
Instead of the petition,the party aggrieved by any judgment 
should be enabled to appeal by lodging with the Clerk of 
Parliament a printed copy of the record and proceedings, 
including the judgment complained of, and by serving on the 
opposite party a notice that he had done so. On a certificate 
that this notice had been served on the respondent, the appeal 
should be set down for hearing,—neither party being obliged to 
lodge any appeal case. 

(2.) The House ought to meet for judicial business when 
necessary, notwithstanding that Parliament was at the time 
prorogued or not sitting. 

(3.) The notice of appeal should not operate as a stay of 
execution for more than a limited time—say fourtéen days— 
unless ordered by the Court. 

(4.) Incidental questions, when they arise, should be 
disposed of by motion on notice, instead of by the present 
expensive and tardy system of petition ; and these motions 
ought to be disposed of at once, either in chambers or at the 
bar, of the house, instead of being detained for months until 
an appeal committeo is convened, as incidental petitions now 
are. 

(5.) All house dues should be abolished. At present a tax 
is levied on every step that is taken in an appeal cause—very 
burdensome to the individual suitor, and productive of very 





any one class of the community, and to compare these results 
with the objections commonly urged against trial by jury. But 


little revenue. 

















introduced to secure a better knowledge of the law of Scotland 
in disposing of appeals? Many schemes have been suggested 
for accomplishing this object. 

First, It has been proposed to establish in Scotland an 
intermediate court of review, so that parties might have the 
benefit of a deliberate judgment of this intermediate court 
before incurring the expense of an appeal to the lords. 
I cannot help thinking that there are already too many 
intermediate courts—that it is. wrong in principle to give 
parties so many opportunities of having their causes heard and 
reheard. Thecourt would be more efficient,and more respected 
if its decisions were conclusive between the parties, subject 
only to an appeal to the last resort; and I think that either 
party should be entitled, as soon as the record was closed, to 
remove it into the Inner Honse for judgment; and if this were 
not done, but the judgment of the Lord Ordinary taken, that 
the unsuccessful party should be at liberty to appeal at once to 
the House of Lords, as a suitor may in the Court of Chancery 
from a decree of a Vice-Chancellor without going to the Court 
of Appeal in Chancery. This would save both time and 
expense. A judgment of the House of Lords would be obtained 
as soon as a judgment of the Inner’ House on a reclaiming note. 
There is no reason why an appeal to the House of Lords should 
not be disposed of. within three months, during session, after the 
notice of appeal, which I have suggested, is given. 

Second, Another scheme is that a court of last resort should 
be instituted in Scotland, the jurisdiction being altogether 
removed from the House of Lords. . This project was discussed 
at the Union, and found favour withmanyof the commissioners, 
and so late as 1823, the minister of the day—the Earl of 
Liverpool—-was prepared to. bring in a measure for carrying it 
into effect, and he had the support of a noble. lord connected 
with Scotland, the Earl of Aberdeen. The immediate occasion 
which led to this measure, was the dispropyrtionate number of 
appeals from’ Scotland, which were not unjustly regarded as 
the main cause of the arrears, not only iu the House of Lords, 
but also. in the Court of Chancery, According to. returns 
presented to Parliament, it appeared that, for many years 
previous to 1823, the average number of appeals each session 
from England was 5, from Ireland between 8 and 9, und from 
Scotland 40; in other words, about 75 per cent. of the whole 
appellate business was from Scotland. A temporary remedy 
was at that time applied, viz. the appointment of a deputy 
speaker, Lord Gifford, to dispose of the arrears of Scotch appeals, 
and the general measure was postponed. _ Public opinion was 
opposed to it, and it was justly consigned to oblivion. 


A court.of last resoxt to be effective must be the supreme 
power of the. State. . No attempt to establish a special tribunal 
inferior to this power has ever been successful; and the Court 
of Session, previous to the union, which, in effect, was a: court 
of last resort, is not an exception to the contrary,. Probably 
history does not disclose a more tyrannical, or a. more. servile 
and corrupt, tribunal than the Court of Session of 1675, after 
it had established its claim to supremacy, . 


The uses of a court of last resort are threefold—1. To de- 
cide the particular controversy, so that justice may be done be- 
tween the parties: 2, To expound the legal principles involved 
in the cause, so that the law may be rendered clear and certain, 
and sound precedents established for the decision of future 
questions, And, in this respect, no one has contributed more 
to illustrate and enrich the law of his country than the noble 
and learned president of this Association: 3. But, the indirect, 
though not less important, use of an appeal court consists in 
the moral influence it has in checking and controlling inferior 
jadges in the administration of their office. The more exalted 
in rank and dignity, and the higher in power and authority the 
Appellate Court is, the greater will be this moral influence. 


Third. But suggestions have been made for retaining the 
jurisdiction of the House of Lords, and improving it by the in- 
troduction, in various ways, of Scottish lawyers. 


(1.) It has been proposed that the Scotch jndges should be 
summoned and be present at the hearing of Scotch appeals, as 
the English judges are on writs of error, They would have 
neither vote nor voice in the disposal of the cause, but would 
merely deliver their opinions, which might or might not be fol- 
lowed. I think that this scheme is in many respects objection- 
able, and that the precedent of the English judges is unsound 


and ought not to be followed. The House has ample facilities 
for obtaining the opinions of the Scotch judges, by remit, when 
thought necessary. 








(2.) A proposal has been made that two Scotch jndges in 
rotation should attend, during each session, to inform the House 
on poirits of Scotch law, as they might arise; and this scheme 
received the sanction of a committee of the House of Lords 
about the year 1813.. (See Andrew v. Murdoch; 2 Dow 425.) 
Nothing could be more unsatisfactory than this system of rota- 
tion. ‘The Scotch judges, when they were becoming familiar- 
ized with their position, would be relieved from attendance, and 
fresh minds introduced. 


But, irrespective of this consideration, what effect was the 
opinion of these judges to receive? Was the House. to. adopt 
the opinion implicitly, or was it to exercise:its own judgment, 
and act upon.the opinion, or reject it, as the House thought 
right ? If the latter course was to be followed, every non- 
adoption of the opinion would be a censure on the judges as 
advisers. Ifthe former, the judgment would be the judgment not 
of the House, but of the two Scotch judges as assessors. The 
House would merely record their. assessors’ judgment, and it 
would be respected according to the degree of respect in which 
the two judges for the time being were held. Again, what was 
to be done where the two judges differed in opinion with each 
other ? 


(3.) Another modification of this scheme is to have one per- 
manent assessor, who should be. detached altogether from the 
Court of Session:. This course is 6pen to. the most formidable 
of the objections last considered. There would indeed be per- 
manency, and no danger of division of opinion; but, on the 
other hand, the confidence which the public had inthe tribunal 
would altogether depend on the confidence the public reposed 
in the assessor. 


Fourth. Thereremains for consideration a proposal, which has 
had the largest amount of support from those-who think that a 
Scotch lawyer should be introduced into the House, viz,, that s 
peerage should be conferred on one who, besides his eminence 
as a Scotch !awyer, had displayed judicial qualities on the 
bench, and that this judge should be present on the hearing of 
all Scotch oppeals. It is not suggested that he should sit alone, 
or that the attendance of the Lord Chancellor or the other law 
lords should be dispensed with. On the contrary, it is allowed 
that the House, even as now constituted, with all its. imperfec- 
tions, or supposed imperfections, would form a better court of 
review than a single Scotch judge, or any number of Scotch 
judges, sitting either in London or Edinburgh. But what is 
maintained is, that, by the addition of this Scotch judge, the 
tribunal would be inproved, that the other members of ‘the 
House would be well informed. of any peculiarities in Scotch 
law which might arise in any given cause, and that much time 
and labour would thus be saved. 

Would this really “improve” the tribunal ? Very. much the 
reverse, and it would be no less damaging to the Court below. 
It would introduce into it a disturbing element. The mind ofa 
judge ought to be perfectly even and calm—free from all external 
influences, whether for favour or for fear... His office should not 
only be independent, but permanent and statio He should 
consider himself as having reached the goal of his aspira- 
tioas—the zenith of his ambition—having nothing to dread, and 
nothing to hope for, from the crown or the govérnment. 


But this could not be, if he were eligible for promotion to an 
exalted place, not merely of judicial rank and dignity, but of 
political power and influence. What 9 temptation would be 
thrown out, to the whole bench, so to act as to ingratiate them- 
selves, politically and otherwise, with the minister of. the day, 
and what a temptation to the minister, to select, for this promo- 
tion, the judge who should sympathise most with him in 
political feeling, and who would be most useful as. a partizan, 
irrespective altogether of professional acquirements, or judicial 
qualifiactions. : 

It is contended, however, that much time and labour would 
be saved. Now it is undoubtedly a feature in the hearing of 
Seétch appeals, that much more time is occupied and labour 
undergone than in the hearing of English or Irish appeals, oy of 
the same causés in the Court of Session. Is this time wasted? 
Is this labour thrown away? Would it be any benefit. to the 
suitor or to the law, if it were i saved? It might in- 
deed be a relief to the law lords. For, to their credit be it 
spoken, they have not hithertoshrunk from the toil and trouble 
they found necessary for acquiring a thorqugh apprehension of 
a case, however technical. It is worth while to dwell a littl 
on this feature which it is now proposed to obliterate. 


Mr. Anderson then referred to the opinions of Lord Hard- 


wick, Lord Eldon, and Lord St Leonards, and continued :— 
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By the scheme under consideration, the law Lords are to be 
félieved of all this fatiguing labour, and in lieu thereot, they 
are to be “informed” of the technical rules of Scotch law by a 
judge from Scotland. Will this be as satisfactory to the country ? 
Will public confidence in the tribunal be increased ? 


Again, would time be saved? If the hearing be properly 
conducted, the advocate must address himself to the least in- 
formed of his audience, jf he wishes to carry them all along 
with him. The same inductive method, of investigating Scotch 
peculiarities, must be continued for the Lords other than the 
Scotch judge; «nd how is he to be placed on a level with them 
in matters in which they are his superiors ? The house isan 
Imperial Tribunal, dealing with Scotch and English law alike 
as matter of law. How is the Scotch Judge, who has been 
taught to regard English law as fact, to become master of an 
English point, when it arises, in mixed questions, which are 
not unfrequent, or when he sits with his colleagues on English 
or Irish appeals ? Again, would any amount of time com- 
pensate for the disadvantage he labours under from the want 
of that practical training in comparative jurisprudence, which 
his colleagues enjoyed before their elevation? 

“a There is indeed a danger. Where a tribunal consists of 
more. judges than one, there is always a risk of divided 
responsibility, even where all are placed on a footing. But 
where one of the number is specially appointed, by reason of 
some peculiar acquirement, the shifting upon that member the 
whole responsibility is inevitable. Let it be assumed, according 
to the conditions of our argument, that a jury of merchants 
was a fitter tribunal, for enquiring into a disputed question 
of cheinical science, than a jury of chemists, They woald, by 
time and labour, acquire a knowledge of the technicalities of 
the question, and be possessed of all the materials necessary for 
a decision, and the, verdiet would be their verdict. But suppose 
a chemist were to be added to this jury,in order to explain 
to his fellow jurors the mysteries of chemical science, time and 
ee might indeed be saved ; but whose would the verdict 


Just so in questions of recondite Scotch law; and the higher 
the reputation of the Scotch Lord for learning, the greater 
would be the danger. He would consider elementary, 
explanations proper and necessary for the other law Lords to 
enable them, step By step, to form conclusions for themselves. 
He gould not fail to, indicate his impatience, and the other 
Lords would, in spite of themselves, avoid the labour which 
their colleague did not require, and would take from him, 
whether right or wrong, the results at which he had arrived. 
Their presence might be dispensed with, and the Scotch law 
Lord might sit, alone in the House, or, what would be better, 
he might sit in Edinburgh, for he would not have occupation 
enough in London to fill up his time, or to keep up his familiarity 
with the Jaw of Scotland. Better at once to declare the judg- 
ments of the Court of Session to be final and conclusive. 


Farthet, assiiming that there was no undue deferring’ 
suppose that the law Lords should form an opinion of their own, 
to that expressed by the Scotch judge, would it not be 
considered that the judgment proceeded on English notions, 
and was 0; to the law of Scotland, as expressed by the 
oo —— placed thére for the ‘purpose of expounding 
at law : 


Tt was at oné time in contemplation to confer a peerage on 
the late Lord Corehouse, with the view of his assisting in the 
heating of Scotch appeals. Probably no ‘person in modern 
time was more eminently qualified for the judicial office— 
an accomplished scholar, profound lawyer, having, in the 
highest degree, the quality of judicial discrimination, the 
faculty. of seizing at once the strong points of an argument. 
The opinion of this sound thinking man on such a question is 
of the greatest value, and we are fortunately in possession of it. 
Sir, John. Romilly, in his. evidence before the Appellate 
Jurisdiction Committee of the House of Lords in 1856, informs 


. us:—“T remember his (Lord Corehouse) telling me that he 


thought nothing had been more advantageous to the law of 
Scotland than the fact that, since the time of Queen Anne, 
there had been an appeal to the House of Lords; that it had 
exercised a most beneficial influence. I asked him whether it 
would not have been better if there had been a Scotch lawyer 
in the Court of Appeal? He said no; he was of opinion that it 
would have been worse. I remember distinctly his stating to 
me his view, that the, effect ‘produced by the Appellate 
Jurisdiction of the House of Lords, had been most beneficial 
with respect to the administration of tlie law of Scotland — 


Report; p. 161. 





Is theré, ther, no othér Way of infusing into the tribunal a 
better knowledge of Scotch law? What is the cause of, the 
ignorance which is said to prevail? It is that the members of 
the tribunal have not been educated in the law of Scotland. 
Why should this cause not be removed? 


I think the time has come when English law should cease 
to be regarded in Scotland, and Scotch law. in England, as 
foreign law, to be proved like any matter of fact. en one 
considers the great and growing intercourse, social and ¢eom- 
mercial, of the two countries, the ties by, which the people 
are bound together, it is perfectly unaccountable how the 
present syStem should have been tolerated ¢o long. No Eng- 
lish law is taught in your schools in Scotland, nor Scotch in 
England. The law of Scotland is a sealed book to the 
English, and the Jaw in England to the Scotch lawyer. . Nay 
more, ignorance of the law of the sister kingdom is positively 
encouraged and irculcated by both systems. It is the duty of 
an English lawyer, when he meets with a Scotch point, in advis- 
ing @ client, to abstain from meddling with it, and the same 
duty is incumbent on the Scotch lawyer in reference to points 
of English law. 


Tn like mannet, if we except the Appellate Tribumfals, judges 
in the courts of both countries scrupulously avoid dealing, éach 
with the law of the othér. They require only results to be veri- 
fied, and any knowledge of the law, thus thrust upon them, is 
got merely with a view to the disposal of a particular question, 
and is discharged from the mind and memory as soon as that 
question is disposed of. The consequence is that the mind of 
the lawyer runs in one groove—that of the municipal law of his 
own country. Whereas, if there were an education in. both 
systems—if the Scotch lawyer were educated in the knowledge 
of English law, and had to inquire into it, when it, arose, 
according to principle. and anthority, he would acquire the 
more liberal views which are imparted by the study of compara- 
tive jurisprudence; and the English lawyer, when he was en- 
gaged in appeals from Scotland, would have more. confidence 
in himself. He would be guided in his preparation by the sys- 
tematic knowledge he had acquired, and, ultimately, the Appel- 
late Tribunal would consist of members entirely free-from the 
imputation of haying had no. education, and no experience, in 
the law of Scotland, before their elevation to their high office. 


And what reasonable objection can there be to the educa- 
tion of the English lawyer .in Scotch law, and the Scotch in 
English. It has been said that it would tend to confound the 
principles and confuse the boundaries of the two systems. If 
by thisis meant that there would be a progressive assimulation, 
it does not strike me that the confusion would be much tobe 
lamented. And there can be no doubt that the differences and 
ontrasts of the two laws are avated and prolonged, by the 
fgnorancy, of lawyers, feshrdealty, of the laws of the sister king- 
dom. ‘Nor would there be any danger of the Scotch Iaw being 
merged inte the English. On the contrary, I think that there 
would be a larger adoption of Scotch law in England, than ot 
English law in Scotland; for in many respects the law of Scot- 
land is more simple, and more logical, than the law of England. 


But, the objection appears groundless in fact. There will be 
no difficulty in preservirig the boundaries of the two laws, or 
in distinguishing between their respective rules and principles. 
As well may it be said that & her should be confined to 
thie study of only one of the hemispheres, in case he might con- 
found the Alps with the Andes, or Lake Superior with the Lake 
of Geneva. 


The course of modern legislation has tended to wate 
this mischief, By a recent Act of Parliament, the S Court 
is enabled to refer for the decision of a Court in England, any 
question of English law arising before it, and vice versa an Eng- 
lish Court may take the same course for the decision of a point 
of Scotch law, This is undoubtedly an imiprovemient on the 
old system of examining lawyers as witnesses, assuming always 
that the law, to be inquired into, is to be regarded as foreign, or 
as matter of fact. But it isan altertition in the wrong direction. 
It removes further from the Bench and Bar of either conntry a 
knowledge of the law of the other, Under the former system, 
when there was conflicting testimony of lawyers, the reasons of 
theit opinion, and the authorities by which po were supported, 
were given, and became evidence, and the inyestgation. of 
these reasons and authorities led the judge to enquire for him- 
self what was aright decision according to princi and autho- 
rity. ‘The masterly judgment of Lord Stowell, in Dalrym- 
ple v. Dalrymple, is a stricking instance in point. Although it 
be merely the conclusions deducible from a body of evidence, 
yet nowhere is there to be found a more lucid exposition of the 
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principles, or more accurate examination of the authorities, of 
the law of Scotland as to the constitution of the marriage con- 
tract, 


T have thrown out these suggestions in the hope that such 
improvements may be effected, in the constitution of the tribunal, 
and its procedure, as will secure to it, the three great properties 
—the cardinal virtues of a Court of Justice—certainty of deci- 
sion, simplicity, cheapness, and vender it, if not perfect as an 
institution, of least worthy of being the last resort in the ad- 
ministration of that law, whose greatest glory is, that it is no 
respecter of persons—that while the mightiest are not beyond 
its power, the meanest are not beneath its protection. 





BELLIGERENT RIGHTS OVER PRIVATE PROPERTY 
AT 


“tie 


A paper on the above subject was read at the Glasgow 
meeting of this Association, by Mr. W. J. Lamport. 

The declaration of the congress of Paris in 1856, to the 
effect that “ the flag shall cover the cargo,” or, in other words, 
that an enemy’s property shall be held free from capture when 
carried in a neutral ship, excited little attention at the time; 
or, so far as it excited attention, was regarded as a step for- 
ward in civilization. 

But an unsuspected, though when once pointed out extremely 
obvious consequence has since been perceived to follow from 
it. 

No sooner did disturbances in continental politics make it 
possible that England might be entangled in war, than it be- 
came evident that British ships were henceforth at a disadvan- 
tage in competition with ships sailing under the flags of coun- 
tries not expected to be drawn into hostilities. Merchants in 
foreign and colonial ports, where a choice of flags could be 
made, immediately avoided British ships, and gave their car- 
goes to ships of other nations, influenced by the immunity 
from capture enjoyed in the neutral ship compared with the 
liability to capture in the British ship. Instances were even 
known in which American ships were chartered in England 
by English merchants to bring cargoes home from ports in 
British India at rates of freight double those obtainable for 
British ships at the same time. 


Temporary loss thus flung upon British shipowners opened 
their eyes to the still more serious prostration and ruin which 
they may have to encounter when war actually breaks out. 


The question might at first sight seem to be one for the ship- 
owner only. But, once stirred, the commercial and monetary 
interests all over the country became suddenly roused to an 
identity of danger; and merchants and bankers both at home 
and in the colonies made common cause with shipowners. 


Memorials and deputations to the Government followed. It 
was hopeless, were it desirable, to undo what the congress 
of Paris had done, and the prayer was, that yet another 
step forward might be taken, and that at the then shortly 
expected congress of the great powers, the representative 
of this country might be instructed by her Majesty’s Go- 
vernment to support a proposition to the effect that ships 
and their cargoes, not being contraband of war, shall hereafter 
be held altogether free from capture, except when attempting 
to break a blockade. 


The press, with a marked and powerful exception, has for 
the most part pronounced in favour of this proposition. The 
late select committee of commons on merchant shipping has 
reported in a sense favourable to the same side of the question. 
And, significantly enough, some of the loudest cries in its 
favour have come from mercantile bodies in foreign countries 
whose shipowners might have been expected to seek their 
interest in the maintenance of the existing state of the law, 


I attempt simply to place before the section a sketch of the 
present state of the discussion. I pretend to no originality of 
statement or argument. 


The following tabular statement is intended to show the 
legal position of merchant ships and cargoes, the property of 
subjects of belligerent states, not contraband of war, nor at- 
aeons to break a blockade, under three different states of 
the law:— 


1, Under the law as it stood before the Paris declaration of 
1856. 


_ 2. Under the law as it stands altered by the Paris declara- 


3. Under the law as it will stand, when, by the further alter- 
ation now sought for, such ships and cargoes shall be held free 
from capture. 


1. (PAST). 2, (PRESENT). 3. (FUTURE.) 


Ships and cargoes were | Ships are liable to cap- | Ships and cargoes will 
liable tocapture under }| ture.* Cargoes are li- | be free from capture, 
any flag. able to capture under 

a belligerent flag, but 

free from capture un- 

der a neutral flag. 


GENERAL ResuLtts Aas TO SHIPs. 


Ships of the most pow- | Ships of both bellige- | Ships of both bellige- 
erful naval belligerent | rents are laid up in| rents will traverse the 
sailed under convoy. | port. seas unmolested. 
Ships of the least 
powerful naval belli- 
gerent were laid up in 
port in order to avoid 
almost certain cap- 
ture. 





GENERAL RESULTS AS TO CARGOES. 


Cargoes were carried in ¢ Cargoes are carried in | Cargoes will be carried 
belligerent and inj neutral ships. in belligerent and in 
neutral ships almost neutral ships almost 
indifferently, as in indifferently, as in 
time of peace, so far time of peace. 

as they could be car- 

ried at all. But the 

sea commerce of the 
least powerful belli- 
gerent was almost ex- 
tinguished. 








Looking, then, at the probable results of a war from our 
own point of view, as being that of the belligerent possessing 
at once the most powerful war navy and the largest mercantile 
marine, it would seem that the effect.of the declaration of 1856 
has been—Ist. To deprive England of the superiority which 
her more powerful war navy would otherwise give her in pro- 
tecting her own sea commerce and in destroying the sea com- 
merce of her less powerful enemy—and, 2nd. To deprive her 
shipowners of the use of their ships, and her commercial 
and consuming population of the benefit of the competition of 
those ships with neutrals; thus depriving England of the van- 
tage ground she occupied in former wars, and reducing her in 
these respects to the level of any inferior opponent. 


On the other hand, if private property at sea be altogether 
secured against capture, the effect (and so far as I know the 
only positive and proximate effect) will be, that the legitimate 
commerce of belligerents, when not interrupted by blockade, 
may be carried on in belligerent as well as in neutral ships, 
and that the merchant seamen of belligerents may be employed 
on board merchant ships under their respective national flags, 
instead of on board neutral merchant ships, or in their respec- 
tive war navies. England will thus. recover the advantages 
derivable from her larger mercantile marine, while her manu- 
facturing and consuming interests will still retain all advan- 
tages in respect of uninterrupted commerce already conferred 
on them by the Paris declaration. The power given her in 
former wars by her more powerful war navy to annihilate the 
commerce of her enemy will, it is true, continue to be lost to 
her. ‘That power was deliberately parted with in 1856, and 
cannot now be recalled. 


I contend, then, that of all nations England suffers and will 
suffer most from the present state of international law on this 
subject, and will derive most benefit from the perfect immu- 


Yet we have been told, on authority heavy with the weight 
of eminent names, that England is vitally concerned in the 
maintenance of the present state of the law; and that to change 
it in the sense proposed will be to abandon our power to inflict 
disaster on the commerce of our enemies, The arguments 
brought forward in opposition to the change, so far as I have 
been able to apprehend them, are the following :~- 


1, The object in war is to injure an enemy. So far as we 
give up the power to do this, so far we cripple ourselves, 


I reply, that the power proposed to be given up in this case 
is no longer worth retaining. ‘The power to injure an enemy 
in respect of floating property was virtpally given up in 1856, 
save in so far asthe enemy's merchant ships may be surprised 
at sea by the outbreak of war, and captured before they can 
get into port. Ships and cargoes found thus floating, once dis- 
posed of by capture, destruction, or escape, the merchant ships 
of the belligerents will thenceforward lie safe in port, while their 





tion. ° 


cargoes will be carried with immunity under neutral flags. 
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nity of floating private property from capture, . 
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The right proposed to be abandoned is consequently a merely 
nominal right. On the other hand, let the change now advo- 
cated be made, and our naval preponderance, with the right of 
blockade, will still enable us to exclude or to shut up the 
enemy’s merchant ships from or in the enemy’s ports, while our 
own merchant ships can traverse the seas unmolested. Even 
the temporary destruction of property when war first breaks 
out will inflict on England more loss than she can inflict on 
anenemy. She has interests afloat larger than those of any 
other nation, and these will be exposed to the ravages of 
steam cruisers, against which no preponderance of naval 
power can effectually guard. 


This is a mercantile and ship-owning question. The trad- 
ing classes must be content to suffer for the benefit of the whole 
community. 

It remains to be shown how the community will benefit by 
this loss to the trading classes; or how the community can 
escape when the trading classes suffer. 


3. Private property found on land by an invading army is 
not thus respected. 

In all recent European conflicts, private property has been 
respected on land, except in so far as it may have been required 
to supply the immediate necessities of an invading army. We 
never hear of prize-money derived by the soldiers of an army 
from the confiscation of private property. 


4. Our naval officers and seamen must have the prospect of 
piize-money to stimulate them to exertion. 

Our army require no such stimulus. Moreover, the decla- 
ration of Paris has already taken away the prospect of prize- 
money from our navy, except in respect of captures made of 
ships surprised by the outbreak of war. 


5. The compulsory inactivity of British merchant ships will 
throw a much needed supply of seamen into the British war 
navy. 

The enormously high freights which neutral shipowners will 
earn by the sudden withdrawal of the whole British mer- 
cantile marine from competition in the carrying trade, and 
the inability of neutral nations all at once to supply native 
erews for the extra tonnage called into existence by this de- 
mand for neutral ships, will enable and induce neutral ship- 
owners to bid successfully against the British war navy for 
the services of British merchant seamen. America will pro- 
bably supply the largest amount of neutral tonnage, and owing 
to identity of language and habits, British seamen are more 
likely than Continental seamen to be absorbed into American 
ships. The British navy is more dependent on a mercantile 
marine for a continuous supply of seamen than is the navy of 
any continental power, and will suffer more from an interrup- 
tion of that supply ; especially as this interruption will be 
lasting, inasmuch as boys will cease to be trained for the 
British merchant service when all British ships are laid up in 
port. 

6. The continental powers will not agree to alter the law. 

In a message to the United States’ Congress in 1856, Presi- 
dent Pierce stated that the Emperor of Russia entirely and 
explicitly approved of a proposition that private property on 
the high seas shall be exempt from seizure; and that similar 
assurances had been received of the disposition of the Em- 
peror of the French. Austria is interested in the change by 
her large mercantile marine compared with her small war 
navy. The disposition of Prussia is probably indicated by 
favourable opinions already expressed in other parts of 
Germany. 

7. America will never agree. 

This very proposition was formally made by America in 
1856, though it was afterwards withdrawn, But the concur- 
rence of America is not important, except in the case of war 
with America, a contingency in the highest degree impro- 
bable. 

8. An agreement so made at an European congress will not 
be kept when war breaks out. 

Then why enter into the agreement involved in the Paris 
declaration of 1856? ‘The same declaration abolished pri- 
vateering, 

I have not yet met with any reasonings on the opposite side 
which cannot be resolved into one or other of these arguments. 


the proposition “that ships and their cargoes, not contraband 
of war, shall hereafter be held free from capture, except when 
attempting to break a blockade.” The prospect of an early 


| European congress has for the present passed away. But so 


has the apprehension of immediate war. Time and calm 
are thus afforded for a complete and temperate discussion of 
the subject. 4 


——+>_—_ 
R eviews. 


A Treatise on the Law of . Marriage, and other Family 
Settlements, with Precedents and Practical Notes. By James 
Pearse PEAcHEY, of the Inner Temple, Esq., Barrister-at- 
Law. London: H. Sweet. 1860. 


A new work on the law of marriage and family settlements 
has been long demanded by the profession. The long pro- 
mised volume on that subject in the Jarman and Bythewood 
series, still, as far as we know, exists only in promise, and it 
appears now to be doubtful whether it will ever become an 
actual existence. Mr. Peachey, therefore, in undertaking a 
task of great magnitude and importance, had the satisfaction 
of knowing that its accomplishment was a professional desider- 
atum. The amount of the labour involved may be conceived 
from the fact that Mr. Peachey’s book contains more than 
1000 pages, of which 648 are devoted to the treatise, the 
remainder consisting of precedents and an index. We can 
hardly pretend, with justice to the author, to offer any detailed 
criticism of such a work, and shall therefore content ourselves 
with giving some account of its general plan and scheme. 
Starting with a slight sketch of the origin of settlements of 
real estate, Mr. Peachey proceeds to corsider the restrictions 
upon the general capacity to make settlements, and the 
validity of settlements of real and personal estate when made 
by infants. He then treats of marriage agreements, and of the 
Statute of Frauds, and fraud and misrepresentation generally, 
as affecting them. From marriage agreements he goes on 
naturally to the subject of settlements pursuant to marriage 
articles, and executory trusts and wills. Next we have a chap- 
ter on settlements in derogation of marital rights, followed hy 
one on the equity of a wife to a settlement. Then comes a 
chapter on settlements as affected by the 13 Eliz. c. 5, and by 
the bankrupt laws, followed by one on settlements as affected 
by 27 Eliz.c.4. These include the whole subject of fraudulent 
preference and voluntary conveyances. The subjects of the 
wife's separate use, and of pin money, finish what appears 
te be the first part of Mr. Peachey’s general divisioa, 
and may he considered in some sense as introductory to the 
actual work of a conveyancer in drawing marniage settle- 
ments. That being so, having thus led up to the actual draft, 
Mr. Peachey next shapes his course by its requirements; and we 
have accordingly chapters on limitations, powers to jointurc, 
portions, and on the covenants usually found in such deeds. 
Proceeding upon this plan, having said all that he had 
to say upon the subject involved in the draft itself, he pro- 
ceeds to the subjects of the rectification of settlements, and of 
family arrangements and resettlements ; and fitly enough, espe- 
cially according to modern experience, winds up his entire 
treatise on marriage settlements by a chapter on deeds of 
separation, If we selected any part of this very elaborate 
treatise as being most creditable to Mr. Peachey—which a:-~ 
suredly the entire work is—we should especially mention the 
chapters on Portions and on Double Portions, which are ex- 
tremely well done; and as original contributions will be very 
acceptable to lawyers. 


The precedents are, perhaps, not the least valuable portion 
of the book ; they are carefully selected, and have been framed 
with regard to the many recent alteraticns of the law affecting 
settlements. 


There are throughout the work very abundant evidences of 
the laborious industry and care of the author ; and the reported 
cases appear to have been noted by him down to the date of 
publication, 


A Manual of the Statutes of Limitation, showing the time 
within which the ownership of property must be asserted 
and exercised, or actions or suits co’ |, to prevent the 


operation of these statutes, viz., barring, the remedy for 





I may 9 gene hear others more convincing to-day. If not, I 
earnestly commend to the consideration of the association 


obtaining, or extinguishing the right to such property. By 
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James Wazrer, Esq. Solicitor, and Member-of the 
Incorporated Law Society. Shaw and Sons, London, 1860. 


This very useful manual is accompanied by a chart or table 
of statutes which ‘may be hung up in an’ office,’ and will’ be 
found extremely: convenient for reference. Mr. Walter’s observa- 
tions on the various statutes are those ofa thoughtfal’ and 
sensible practitioner, and are always pertinent. 





The Act to further amend the Law of Property (23 & 24 Vict. 
c. 88) with introductions and practical notes, and with 
Surther notes on 22 & 23 Vict. c. 35. By SYLVESTER 
Joseru HontsEr, of Trinity College, Cambridge; and of 
Lincoln’s-inn, Esq,, Barrister-at-law. Butterworths. 1860. 


Mr. Hunter is already well known to the profession, as the 
author of an edition of Lord St. Leonards’ Law of Property Act, 
1859, and of several other useful works. 


The brochure now before us contains an edition of. Lord St, 
Leonards’ Act of last session, with explanatory observations 
and references to authorities hearing upon the points under 
consideration. 


————-—_—_—-- 
@bituary. 


—— 


WALTER COULSON, ESQ, Q.C. 


This gentleman died, on the morning of the 21st instant. 
‘He was called to the bar by the Honorable Society of Gray’s 
Inn in November, 1828, but practised chiefly as a conveyancer. 
Many years since he was appointed Parliamentary Counsel to 
the Home Office, and in 1851, was appointed one of Her Ma- 
jesty’s Counsel. 
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LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 
Mr. Freperick JoHN TURNER, on Conveyancing, Monday, 
Dec. 3. 
Mr. Georce WircMan Hemmine, on Equity, Friday, 
ec. 7. 
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GHudicial Committes of the Priby Counctl. 
LIST OF BUSINESS. 


Whence. Appellants. Respondents. 
New’ Bruns- St.AndrewsandQue- Brookfield and King. 
wick. bee Railroad Co. 
British Guiana, Stuart and Others, Norton. 
Bengal. Sets Luchmeechund Sets Zorawur Mull 
Radhakishen. and Others. 
Anundmohun Pal Kishenchunder Ba- 
Chowdry nerjea Chowdry 
and ‘Others, 
Canada. Martin and Others. Lee. 
Bengal. Doorgapersaud Roy ‘Tarapersaud Roy 
Chowdr Chowdry, 
Isle of Man. Corlett. Radcliffe and Others. 
Bengal. Arrathoon (on her Cochrane. 
demise, Gregory, 
Executor), 
Madras. Kerakoose, Brooks, Official As- 
signee. 
High Court of Elliot and Others. Dundee, Perth, and 
Admiralty. London Shipping 
Company. 
Ship “ Wearmouth.” 
Elliot and Others. London, Perth, and | 


Dundee Shipping 
Company, 








' COCK—On Noy. 26, Mr. William Cock, aged 71, “pre alee, 
- J 















THE SOLICITORS’ JOURNAL & REPORTER. Dec. 1, 1860, D 
|” Whence. Appellants. Respondents. an 
. Stevens and Others. Gourley. FEN 
Ship “ Cleadon.” i 
“ Stevens and Others. Gourley. RICH 
Ship “ A. H, Stevens.” Ri 
” Bland. Ross. = 
Ship “ Jnlia.” @ 
is North German Lloyd Elder and Others. URC 
Steam Ship Co, 2 
Ship “ Schwalbe.” 

Po Kilgour and Others. Alexander & Others. 

Ship “ East Lothian.’ * ' 

. Maddox and Others. Fisher and Others, 

Ship “ Independents.” The 
. Maddox and Others. Fisher and Others. ™ 
Ship “ Arthur Gordon.””*” = 
Arches Court. Heath. Burder. ba 
y, 
PATENTS. cu 
To fix hearing. ‘ ‘ 
Napier’s patent (improvements in smelting ores), R 
Newton’s patent (improvements in letter-press printing). " 
Chancery Vacation Potice. b 
The Christmas Vacation will commence on the 24th ot I 
December, 1860, and terminate on the 6th of January, 1861, Go 
both days inclusive. ne } 
" 
Exchequor of Pleas, ( 
. 


NEW CASE.—MicHarLmMas TERM, 1860. 


Barkworth and Others, Assignees, &c. v. 
Blundell, 


Appeal. 








Liverpool Ginter Assizes, 1860, 
The Commission Day is the 11th December. 
Causes will be taken on Monday, December 17. 
Special Juries on Wednesday, December 19. 






> — 






Rattway DeEBenturEs.—A recently published official 
paper shews the total amount of capital represented by the 
securities to be £80,628,116. It appears upon’ comparison of 
the different rates of interest at which sums are borrowed by 
the larger and the smaller companies that the humbler 
borrowers standin least favour with capitalists—the smaller 
companies, as a rule, paying a larger amount of interest. 
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Girths, Marriages, and Deaths. 
BIRTHS. 


COLES—On Nov. 22, at Eastbourne, the wife of John Henry Compton 
Coles, Esq., Solicitor, of a daughter. : 


ELLISON--On Nov. 29, the wife of Thomas Ellison, Esq., Barrister-at- 
Law, of a daughter. 






Es 






MARRIAGES. 


ANDERTON—SAGAR—On Nov. 22, at Bury, Lancashire, Frederick 
Anderton, Esq., Solicitor, to Betsey, second daughter of the late William 
Sagar, Esq. 

AUSTER—REIGART—On Oct. 24, at New Orleans, C. L. Auster, Esq., 
eldest son of C. H. Auster, Esq., Solicitor, of Birmingham, to Sophia 
E. Reigart, eldest daughter of Henry F. Reigart, Esq., of Baltimore, 
United States. 

CATTELL—UMBERS—On Nov. 29, Christopher Wil.iam Cattell, Esq., 
of. Devonshire-road, Holloway, Solicitor, to Ann Jaggard, second 
oven of the late William Umbers, Esq., of Wappenbury, Warwick- 
shire. 

FROST—CARDEN—On Aug. 18, at Bendigo, Australia, Charles Frost, 
Esq., youngest son of John Frost, Esq., Solicitor, London, to Ann, 
daughter of John Carden, Esq., of Sandhurst. 

ROBERTSON—BUTLER—On Sept. 20, at Howart-town, John Robertson, 
Esq., of Colac, Victoria, Australia, eldest son of William Robertson, Esq., 
of Melrose, to Serah Martha, only daughter of the late Edward Paine 
Butler, Esq., Solicitor, of Hobart-town. 


DEATHS. 
















‘ manacing clerk at Messrs. Abbott, Jenkins, and 
Newsinn, 








61, 
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BENNETT—On Nov. 14, at Rolstone, Banwell, Clara, daughter of the late 
“George Bennett, Esq., Solicitor, aged 51 years. 

FENTON—On Nov. 25, Alfred, son of the late Perrrot Fenton, Esq., of 
Doctors’-commons, aged 35. 

RICH ARDS—On Nov. 27, at Cacrynwch, Merionethshire, 73, Richard 
Richards, Esq., late M.P. for the county of Merioneth, eldest and last 

surviving son of the late Right Hon. Sir Richard. Richards, formerly 

Ghief Baron.of the Exchequer. ~ 

URQUHART—On Nov. 24, at Edinburgh, Adam Urquhart, Esq., Advocate, 
Sheriff of the County of Wigton. 


rs —»>— om 
suclatmed hear in the Bank sf England. 


The Amount of Stock ‘ore standing in the following Names will be 
the Paris — the same, unless other, Claimants 
appear within Three Mont. 


Boncon, Maky Axx, and ik, Burgon, bora both of Clapham, 
~Serrey, £2 10s. in Consolidated Long Annuities,-Claimed by Many 
Ann Burcon and Exiza Burcon. 

CHALONER, Some. Vicar of Wirksworth, Trustee to Rev. pPobers Greville, 
* of Bonsall, Derby shire, £61 8s, 10d. sce mgr sex ny y Rev. Joun 
Witttam Cuattoner, Clerk, Admi: de. bonis 4 of the said 
Rev. John Challoner. 

FENDALL, ANNE CATHERINE, Wife of Rev. Henry Fendall, of Nunburn- 

me, P orkshire, £2,885 Qonsols,—Claimed by Rev. 
YY FENDALL, Clerk, the Teatend and iehaleinien 

Giyxn, Henry ear Ramana, and Efizanera Becsisz, a Minor, both of Bide- 
ford, Devonshire, £151 12s, Reduced Three per Cents.—Claimed by 
Euizabern Beastie, now of age, the survivor. 

GoopMaN, GeorceE, Gent., of Broomfield Lodge, Lee, Kent, £49 7s. 5d. 
New Three per Cents.—Claimed by Jut1a Goopman, Spinster, the ad- 
ministratrix with the will annexed. 

GoroseD, Witttam, Gent., of Portland-street, Cavendish-square, and 
Mania Crowrovt, of Charles-street, a Minor, £59 9s. 114. Consols.— 
Claimed by ABEL CrowFeot, the administrator of Maria Crowfoot, who 
was the survivor, 


——~-——_- 


Cuglish Punds and Watlway Stock 
(Last Official Quotation during the week ending Friday evening.) 





ENGLisH Fonps. Nastaiin—> Candlaneai 
Bank Stock ...sseee) os Stock! Ditto A. Stock....| 111 
3 per Cent. Red. Ann.. a Stock| Ditto B.Stock....| 134 
3 per Cent. Cons. Ann. Stock|Great Western ......| 73% 
New 3 per Cent. Ann..| 92 |/gtock|Lancash. & Yorkshire | 119 
New 24 per Cent. Ann.) .. |/Stock| London and Blackwall.| 62 
Consels foraccount ..| 93§ |! Stock! Lon.Brighto: ton&$,Coast! 115 
india Debentures, 1858./_.. 25 |Lon. Chatham& Doyer| 52 
Dit 1859.) -- |/Steck}Londonand N.-Wstrn..} 100% 
{ndiaStock .....-..++| «+ |\Stock}London & S.-Westrn.| 94 
India 5 per Cent. 1859..| 1034 |/Stock) Mam. Sheff. & Lincoln..| 48 
India Bonds (£1000) ...| 9 dis. |/Stock| Midland ...+.s.+«++-| 134 
Do. (under £1000).....| 5 dis. |/Stock isto Birm, & Derby 108 
Exch. Bills (£1000)...| 4 dis. || stock|Norfolk......seeseeee| 54 
Ditto (£500)....| U dis. || stock! North British eccccece| 63 
Ditto (Small) ../ -+ |/Stock North-Eastn.(Brwck.)| 1034 
‘Stock! Ditto Leeds ......| 91 
Stock} Ditto York ......) 60 
Raitwar Stock. Stock| North London........| 103 
Shrs, Stock|Oxford, Worcester, & 
Stock! Birk. Lan. & Ch. Junc.| 83 | Wolverhampton +«| 100 
Steck! Bristol and Exeter.... “| Se aes, |Shropshire Union...../ 51 
17 








Stock) Cornwall ..++++eee+++ | South Devon wediccceat 43 
Stock East Anglian ........ Stock |South- Eastern ...... 86 
Stock) Eastern Counties ....| 52 Stock’ South Wales ........| 66 
Stock Eastern Union A.Stock| 40 Stock’ S. Yorkshire & R. Dun} 79 
Stock| Ditto B. Stock....) 29 25 |Stockton & Darlington) 40} 
Stock Great Northern......| 110} ||Stock! Vale of Neath ....../ 20 














——_————-—-- 


London Crazettes. 


GWMindings-up of Joint Stock Companies. 
Ferpay, Nov. 30, 1860. 
UNLIMITED IN CHANCERY. 

Paexix Lire Assurance Company.—V.C. Wood will proceed on Dec. 
11, at 1, to settle the lists (classes C and D) of contributories of this 
company. 

Creditors under 22 & 23 Vict. cap. 35. 
Last Day of Claim. 
TouespaY, Nov. 27, 1860, 
BERDOE, ag Tailor and Ontfitter, Cornhil), and 96, New presen, 


ell, Solicitor, 13, Newgate-street, E.C. “ 
Badia, Winitan ALEEAS aes. ene t-law, Cusdily, Glnenorennshire, 
Dalton, Solicitor, Cardiff. Dec , 








ba tg Joun, Gent., Stanway, Essex. Laing, Solicitor, Colchester, Essex. 

fan. 8. 

CatLow, Joun, Corn Dealer, Blackburn, Lancashire. L. & W. Wilkinson, 

Solicitors, 75, Ainsworth-street, Blackburn, Jan. 2 

Grsson, Epwarp, Farmer, Cloughton, ‘oe mie & Woodall, 36, 
Queen-street, Scarborough. Jan. 26 

Kixepom, Mary, Widow, 29, meiitialteiii, Cheltenham, relict of John 
Kingdom, Esq., 29, Imperial-square. Rains, Solicitor, 15, Fish-street- 
hill, London. Dec. 20. 

TaYtor, ApaM, Esq., te ga Norwich. Taylor, Solicitor, Orford- 
place, Norwich. Jan. 2 

Witt1aMms, CHARLEs Cro rts, Esq., Roath Court, Guage Loftus 
& Young, Solicitors, 10, New-inn, Loudon. Dec. 


Fray, Nov. 30, 1860. 


BEASLEY, FREDERICK, Esq., formerly of Ardres, near Calais, France, and 
late of 135, Great Portland-street, Middlesex. Dec. 31. Page, Solici- 
tor, 2), Manchester-square, Middlesex. 


Exuin, Wittiam, Innkeeper, Walton, Yorkshire. March 2. Coates & 
Son, Solicitors, Wetherby, Yorkshire, 


GiLBERT, GrorcE, Licensed Victualler, Prince Albert Tavern, Oxford- 
road, Lower-road, Islington, Middlesex.. Jan. 10. Monckton & Co, 
Solicitors, 1, Raymond-buildings, Gray’s-inn. 


Piatr, AMBRose, Farmer, Beckering’s-park, Ridgmount, Bedfordshire 
Jan. 17, Eagles, Solicitor, Ampthill, Bedfordshire. 


LatHam, SAmvgL, Esq., Epping, Essex. Jan.1. J. & W. Sheffield, Soli- 
citors, 68, Old Broad-street, London. 


STANSFELD, AMELIA, Widow, Field House, New Cross, Deptford, Surrey. 
Rivington, Solicitor, 1, Fenchurch-buildirys, London. Dec.31. 


Stinson, Josep, Licensed Victualler, Yorkshire Tavern, Philip-lane, 
London Wall. Cox & Sons, Solicitors, 14, Sise-lane, Loudon. Dec. 31. 


Tanner, WILLIAM RopeErt, Gent., 6, Oakley-square, Chelsea, Middlesex. 
Patten, Solicitor, 41, Ely-place, Holborn, London. Jan. 24. 


Creditors under Estates in Chancery. 
Last Day of Proof. 
TuEspaY, Noy. 27, 1860. 


ALLSoP, JosEPH, Framesmith and Eating- house Keeper, Leicester. Inchley 
v. Allsop, M.R., Dec. 17. 

Bowpen, Joun, Innkeeper & More of Surgeon, Howden, Yorkshire. 
Burland v. Bowman, V.C. Stuart. Jan. | 

Ecttn, JoserH, Merchant & Ship aa RES Yorkshire. Eglin 
v. Sanderson, V.C. Stuart. Dec. 1 

Nicks, Tuomas, Solicitor, Warwick. Kicks v. Nicks, V.C. Stuart. Jan. 10. 

Pra, Francis, Esq., Hasell, Bedfordshire, and also Francis Leste Pro, 


4l, Sussex-square, Brighton, formerly of Radwell Houss, Baldock, Hert- 
fordshire. Pym v. Pym, M.R.. Deg. 22, 


Reppror, Witt1AM, Gent., Black Park, Whitchurch, Salop. Reddrop v. 
Etches, V.C. Stuart. Jan, 9. : 


Taompson, WILLIAM, Esq., k gettin we Bath, Thompson v. Tomkins 
V.C. Kindersley. Jan. 9 5 


WILLIAMS, JAMEs, Faster, St. Paul’s-square, Birmingham Lucas rv. 
Williams, V.C. Stuart. Jan. 8. 


(County Palatine of Lancaster). 
Frivay, Nov. 30, 1860. 


Taxtor, Exizaseru, Liverpool. Heaton v. Smith, Registrar for — 
Court of Chancery, Lancaster, 1, North John-street, Liverpool. Jan, 1 


Fripay, Nov. 30, 1860. 
Davies, RicharD, Gent., Shrewsbury, Salop. Williams v. Cooke, V.C. 
Stuart. Jan. 10. : 
Mies, Cuartes, Gent.,7, Bedford-place, Notting-hill, Middlesex. Miles 
»- Miles, V.C. Stuart. Jan. 10, 
Mitye, Joun, Gent., Prior-street, Greenwich, Kent. 
Jan, 14. ’ : 
OSBORNE, Hostat Shopkeeper, Redruth, Cornwall. Osborne v. Osborne, 
V.C. Wood. Dec. 23. 


V.C. Kindersley. 


Price, Seen Morean, formerly of 4, Skinner’s-place, Size-lane, London, 
and late of Lyonshall, Herefordshire. Gyett v. Williams, V.C. Wood. 
Jan, 11. 

Assignments for Genelit of Creditors. 
Turspay, Nov. 27, 1860. 

ALEXANDER, WiLLIAM, Saddler, Leeds. Oct.29, Sol. Mand, Leeds. 

BentoaM, ALFRED, Confectioner, 134, High-street, Notting-hill, Middlesex. 
Nov. 15. Sol. Adeock, 3, Copthall-buildings, Throgmorton-street, 


Dopp, StepHen, & JoHN CHARLES PEELING, Booksellers & Stationers, 
Woburn, Bedfordshire. Nov 3. Sod. Richardson, 15, Old Jewr, -cham- 
bers, London, 

Morcom, Writ1am, Ham Mills, Thatcham, near Newbury, Berks. Nov. 7. 
Sols. Messrs. Nelson, 11, Essex-street, Strand. 

Neecu, Jonn, Miller & Merchant, Aylsham, Norfolk. Oct.1, Sol. Scott? 
Aylsham. 

Sarra, Josepn Witt1aM, Manufacturer, Batley Carr, Yorkshire. Nov. 10. 
Sol. Walker, Dewsbury. 


Titetr, SAMvEL, Upholsterer, Halesworth, Suffolk. Nov. 17. ol. Read, 
Halesworth. 


WuEEtes, Frepericx, Upholsterer, 31, Lower Belgrave-street, Pimlico, 
Middlesex. Nov. 16. Sol. Kinsey, 9, Bloomsbury-place,. Middlesex, 
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Fripay, Nov. 30, 1860. 
Braswes, Henry, Grocer &-Tea Dealer, 15, Cropley-street, Hoxton, 
Middlesex. Nov. 3. Sol. Drew, 4, New Basinghall-street, London. 
Durseince, Ricuarp, Tailor and Draper, Great Malvern, Worcester and 
Ledbury, Herefordshire. Nov. 6. Sol. Reece, Ledbury. 
Graves, Ricuarp, Tailor, 313, High Holborn, Middlesex. Nov. 24. Sol. 
Low 65, Chancery-lane, Middlesex. 
McCaw, Wit1t1aM, Tea Dealer, Liverpool. 
Leadenhall-street, London. 


Sykes, Witu1AM, Builder, Bellefield, Sheffield. 
Sheffiel 


. 


Nov. 8. Sol. Mathews, 102, 
Oct. 30. Sol. Vickers. 


Tuompson, Henry, Merchant, Fareham, Southampton. Nov. 26. Sols. 
Paddon & Thorpe, Fareham. 


Wincavsst, Isaran, Shopkeeper & Toy Dealer. Rhyl, Flintshire. July 7. 
Sol. Williams, Rhyl. 


Wixson, Tuomas, Miller, Great Tey, Essex. Nov. 14. Sols. Stevens & 
Beaumont, Great Coggeshall. 


Yorke, WILLIAM vere Ironmenger, 5§, Theobald > mad Middlesex. 
Oct. 26. Sol. Edwards, 1, Summer-row, Birmingham 


Bankrupts. 
TugspaY, Nov. 27, 1860. 


BiRRELL, ANDREW Inwin, Licensed Victualler, 163, Duke-street, Liverpool. 
Com. Perry: Dec. 10 & 28, at 11; Liverpool. Off. Ass. Turner. Sol. 
Conway, Liverpool. Pet. Nov. 21. 


Cowarp, Mania, Grocer & Shopkeeper, Church Coniston, Lancaster. 
Com. Jemmett: Dec. 14 & Jan. 11, at 12; Manchester. Off. Ass. 
Hernaman. Sols. Sale, Worthington, Shipman, & Seddon, Manchester. 
Pet. Nov, 17. 


Dawson, Epwin, Music Seller, Sheffield. Com. West: Dec. 8, & Jan, 12, 
at 10; Manchester. Off. Ass. Brewin. Sol. Unwin, Sheffield. Pet. 
Nov. 22. 

Fairpripce, WiLuIAM, Butcher, Coatham, Kirkleatham, Yorkshire. Com. 
Ayrton: Dec. 10 & Jan. 7, at 11; Leeds. Qf. Ass. Hope. Sols. Carriss 
& Cudworth, Leeds. Pet. Nov. 26. 


Fammsripce, WILLIAM, jun., Butcher, Redcar, Yorkshire. 
Dec. 10 & Jan. 8, at 11; Basinghall-street. 
Cariss & Cudworth, Leeds, Pet. Nov. 26. 


Jenninos, Ancus, & Wittiam TAYLor JENNINGS, Ship Stores & Commis- 
sion Merchants, 14, Little Tower-street, London. Com. Fonblanque: 
Dec. 11, at 1, & Jan. 8, at 12; Basinghall-street. Of. Ass. Stansfeld. 
Sol. Redpath, 27, Walbrook, London. Pet. Nov. 26. 


MircHELLL, Henry Joun, Licensed Victualler, 82, Park-street, Grosvenor- 
square, Middlesex. Com. Holroyd: Dec. 7, at 2.30, & Jan. 12, at 32; 
Basinghall-street. Of. Ass. Edwards. Sols. Harrison & Lewis, 6, Old 
Jewry, London. Pé. Nov. 26. 


Paprs, Ricoarp GeorGe, Builder, 32, Barbican, London. Com. Evans: 
Dec. 6, at 11, & Jan. 3, at 1; Basinghall-street. Of. Ass. Johnson. 
Sol. Lumley, 41, Ludgate-hill. Pet. Nov. 23. ‘ 


ReaD, Wuuu1am, Builder, 28, Dorset-street, Portman-square, Middlesex. 
Com. Goulburn: Dec. 7 & Jan. 9, at 11; Basinghall-street. Off. Ass. 
Pennell. Sol. Sadler, 28, Golden-square, London. Pet. Nov. 26, 


Reep, Tuomas Sapuer, Silk Manufacturer, Derby. Com. Sanders: Dec. 
1] & Jan. 15, at 11.30; Nottingham. Off. Ass. Harris. Sols. James & 
Knight, Birmingham. Pet. Nov. 23. 


Rsopes, Benzamin, & Geouce Ruopes, Brass Founders & Machinists, 
Mansfield-road, Nottingham. Com. Sanders: Dec. 13 & Jan. 10, at 11; 
Nottingham. ‘OF. Ass. Harris. Sols. Hunt & Son, Soligitors, Weekday- 
cross, Nottingham. Pet. Nov. 24. 


Ricwarps, Witt1amM, Commission Agent, pret, Glamorganshire. 
Com. Hill: Dec. 10 & Jan. 8, at 11; Bi Off. Ass. Miller. Sols 
Bevan, Girling, & Press, Bristol. Pet. er 20. 


Ricwarpsox, Bensamin, Glass Manufacturer, Wordsley, Staffordshire. 
Com. Sanders: Dec. 7 & Jan. 17, at 11; Birmingham. Off. Ass. Kinnear. 
Sols. James & Knight, Birmingham, or Bolton & Sanders, and Wain- 
wright, Dudley. Pet. Nov. 8% 


Suerratt, Peres, Silk Manufacturer, Macclesfield. Com. Jemmett: Dec. 
19 & Jan. 9, at i2; Manchester. Off. Ass. Fraser. Sols. Allen & Aston, 
Princess-street, Manchester. Pet. Nov. 23, 


Tuomas, Epwarp, Iron Master, Walsall, Staffordshire. Com. Sanders: 
Dec. 14 & Jan. 17, at 11; Birmingham. v4 Ass. Whitmore. Sols. 
Hodgson & Allen, Birmingham. et. Nov. 26 


Tomer, James, Grocer, 2, Queen’s-road, Chelsea, Middlesex. Com. Evans: 
Dec. 8 & Jan. 8, at 12; Basinghall-street. Of. Ass. Bell. Sols. 
Motthews, Carter, a Bell, 102, Leadenhall-street. Pet. Nov. 15. 


Turner, Epwarp, Grocer, Marsh Side, Kirkby, near Broughton, Furness, 
Lancashire. Dec. 7 & Jan. 4, at 12: Manchester. Of. Ass. Fraser. 
Sols. Musgrave, Whitehaven, or J. & R. Cooper, Manchester. Pet. 
Noy. 14. 


Com. Ayrton: 
Off. Ass. Hope. Soils. 


Friway, Nov. 30, 1860. 


ARNOLD, bang = Innkeeper & Publican, Newchurch West, Monmouth- 
shire, Com. Hill: Dec. 11, and Jan.8, at 11; Bristol. Of. Ass. Miller. 
Sols. Batt, “Abergavenny, or Bevan, Girling, & Press, Bristol. Pet. 
Nov. 16. 


Coomss, Samvet Howarp, Boot & Shoe Maker & Leather Seller, Os- 
westry, Salop. Com. Sanders: Dec. 13, and Jan. 17, at 11; Birmingham. 
Off. Ass. Whitmore. Sols. T. & C. ‘Minshall , Oswestry, or Jataes & 
Knight, Birmingham. Pet. Nov. 29. 


Crorts, Josers, Builder, Walsali, Staffordshire. Com. Sanders: Dec. 13, 
and Jan. 17, at 11; tayo ae Ass. Whitmore. Sols. Duignan 
& Ebsworth, Walsall. Pet. Nov. 28 


Davies, Samver, Draper & einitiiee, Tredegar, Monmouthshire. 





Com. Hill: Dec. 11, and Jan. 8, at 12; Bristol. Off. Ass. Miller. Sojs, 


Gregory & Son, Bristol, Pet. Nov. 26. 


Gisson, WLLIAM, Draper, Castle Donington, Leicestershire. Com. San. 
ders: Dec. 11, and 27, at 11.30; Nottingham. Off. Ass. Harris. So}, 
Huish, Castle Donington. Pet. Nov, 27. 


Heats, Cuares, Coffee-house Keeper, 39, Oxford-street, Southampton, 
Com. Fonblanque: Dec. 11, at 12.30; and Jan. 9, at 12; Basinghali- 
street. Of. Ass.Graham. Sol. Weymouth, 13, Clifford’ s-inn, London, 
Pet. Nov. 27. 


Hinton, ARCHIBALD, Victualler, Highbury Barn Tavern, Highbury, Mid - 
dlesex. Com. Evans: Dec. 18, and Jan. 17, at 1; Basinghall-street , 
Off. Ass. — Sols. Norton, Son, & Elam, New-street, Bishops. 
gate. Pet. Nov.3 


Hirst, Josera tiles, Cloth Manufacturer, Holme, ag ig 
York. Com. Ayrton: Dec. 10, and Jan. 7, at 11; Leeds. 
Hope. Sols. Brook, Freeman, & Batley, Huddersfield, or ati an 
wick, Leeds. Pet. Nov. 20. 


oer, Matrsew, Hemp & Flax Dealer, 48, Mark-lane, London, and 
Paragon, Blackheath, Kent (Mathew Hutchinson, & Son). Com. Goul- 
burn: Dec. 1%, at 1, "and Jan. 14, at 12; Basinghall-street. 
Pennell. Sols. Hensman & Nicholson, 25, College-hill. 


MaclInrosu, Joun, Draper, Merthyr Tydfil, a gy rag Com. Hill ; 
Dec. 11 & Jan. 8, at 11 ; Bristol. m. Tiill. Off. Ass. Miller. Sols, 
Bevan, Girling, & Press, Bristol. Pet. Nov. 17. 


Magtin, Henry, Tailor, Hanover-buildings, Southampton. Com. Goul- 
burn: Dec. 12, at 1.30, and Jan. 14, at 1; Basinghall-street. Off. Ass. 
Pennell. Sols. Paterson & Son, 7. Bouverie.street, Fleet-street, London, 
or Mackey, Southampton. Pet. Nov. 27 


Pace, Henry, Merchant & Shipping Agent, 40, Broad-street-buildings, 
London. Com. Holroyd: Dec, 11, at 1.30 and Jan. 15, at 1 ; Basinghall- 
a. Off. Ass. Edwards. Sol. Voules, 16, Gresham-street, London, 

et. Nov. 28. 


Rees, Witt1aM Nort, Printer & Stationer, 38, Gracechurch-street, 
London, late of 314, Clement’s-lane. Com. Holroyd: Dec. 11, at 2.30, 
& Jan. 15, at 12; Basinghall-street. Of. Ass. Lee. Sols. Sole, Turner, 
& Turner, 68, Aldermanbury, London. Pet. Nov. 27. 


Smiru, Henry, Henry Witt1aAM WiruHers, Cuarves WILLIAM CoEN, & 
GeorGE Parsson, Coal Merchants, Creek Bridge-road, Deptford, Kent 
(Smith, Withers, & Co). Com. Fane: Dec. 11 & Jan. 11, at 11; Basing- 
hall-street. Off. Ass. Cannan. Sol. Sandom, Deptford, and 5, Duke 
street, London-bridge, Sonthwark. Pet. Nov. 13. 


Townson, THomas, Chemist, Druggist, & Sause & Pickle Manufacturer, 
Leamington Priors, Warwickshire. Com. Sanders: Dec. 10, and Jan. 
14, atll; Birmingham. Of. Ass. Kinnear. Sols. Heath, Leamington, 
or James & Knight, Birmingham. Pet. Nov. 21. 


Witton, Matraew Henry, Grocer, Southport, Lancaster. Com. Perry: 
Dec. 14, and Jan. 4,at 11. Off. Ass. Morgan. Sols. Forshaw & Good- 
man, Sweeting-street, Liverpool. et. Nov. 29. 


MEETINGS FOR PROOF OF DEBTS. 
Tugspay, Nov. 27, 1860. 


Asusy, Joun, Builder, 1 4, Carlisle-street, Soho, Middlesex. Dec. 19, at 1; 
Basinghall-street.—BarRBER, JoHN, Machine & Roller Maker, 17, Brom- 
ley-street, Manchester. Dec. 23, at 12; Manchester.—Bensamin, 
Natuan, & Epwarp Dippte, Gas Fitters, 19, New Cut, Lambeth, Sur- 
rey. Dec. 20,at 1; Basinghall-street —GARRARD, WILLIAM PassELL, 
Wine and Spirit Merchant, 16, Little Tower-street, London. Dec. 19, at 
12; Basinghall-street.—Licutroor, Tuomas, Ship Builder, Sunderland. 
Dec. 19, at 12; Newcastle-upon-Tyne.—M‘CLARE, JAMES, jun., Manches- 
ter Warehouseman, Manchester. Dec. 19, at 12; Manchester. —MILLI- 
GAN, Joun, Draper, 10, Sidney-street, Chorlton-upon-Medlock, Manches- 
ter. Dec. 21, at 12; Manchester.—Moos, Jurcen, Ship Broker, Swan- 
sea, Glamorganshire. Dec. 20, at 11; Bristol. —Oniver, Davip Srop- 
HART, Wine & Spirit Merchant, Holy Cross, Bristol. Dec, 20, at 11; 
Bristol.—Pearson, WitL1aM Oaitvy, Silk Agent, Milton-road, Graves- 
end, Kent, and late of Gresham-street, London. Dec. 20, at 12.30; 

Basinghall-street. —Ropeers, Joun, Draper, North Shields. Dec. 19, 

at 12; Newcastle-upon-Tyne.—Smira, James HERBERT, Tanner, Wyld’s- 

rents, Bermondsey, Surrey. Dec. 19, at 11; Basinghall-street. 


Fripay, Nov. 30, 1860. 


CARMICHAEL, JOHN, Merchant, Liverpool. Dec. 20, at 11; ries gi 
CyaRKE, JoserH, Tanner, Currier, Leather Factor, & Japanne , Kid- 
derminster and Bewdley, Worcestershire (Richard & Joseph Clarke). 
Dec. 11, at 12; Basinghall-street.—Ciarx, Tuomas, Paper & Bag Mer- 
chant, Bradford, Dec. 21, at 11; Leeds.—Danigets, ABRAHAM, Mer- 
chant, Alexander-square, Brompton, Middlesex. Dec. 21, at 11, Ba- 
singhall-street. —DEMETBIO, DEMETRIO ANTONIO DI, Merchant, 38, New 
Broad-street, London (A, di Demetrio & Sons). Dec. 21, at 1; Basing- 
hall-street. — Furr, Joun Perer, Plumber, Glazier, & Gas Fitter, Shef- 
field. Dec. 22, at 10; Sheffield. —GILYARD, Witiiam, & Samvet Brown, 
Machine Wool Combers & Woolstaplers, Bradford ‘oo Brown & 
Co.) Dec. 21, at 11; Leeds. Same time sep. est. of William Gilyard ; 
and of Samuel Brown.—GoupsMira, Kemp, Miller, Sutton, Ely, Cam- 
bridgeshire. Dec, 21, at 12; Businghall-street.—Gisson, WILLIAM 
Farmer, Godalming, Surrey. Dec. 21, at 11.30; Basinghall-street.— 
Jones, WILLIAM, Tailor, Hosier, Hatter, & Outfitter, Aldershot. Dec. 
21, at 11; Basinghall-street. —Limerick, RIcuar, Miller, Golden Valley 
Mill, Bitton, Gloucestershire. Jan. 3, at 11; Bristol.—Pars, THomas 
Hustier, Grocer, Newmarket St. Mary, Suffolk. Dec. 21, at 12; Ba- 
singhall-street.—ReapD, Francis Bennett JouN, Butcher, Leadenhall= 
market, London, and 12, Upper North-street, Bethnal-green, Middle- 
sex. Dec. 21, at 11; Basinghall-street. —Rocers, Steruen, Licensed 
gag orale 44, Carnaby-street, Regent-street, Middlesex. Dec. 11, at 

; Basinghall-street.—SrePHENson, James Jostan, known as James 
HU eoomeng Cabinet Maker & Upholsterer,'36, Crawford-street, Bryan- 
stone-square, St. Marylebone, Middlesex. Dec. 21, at 11; aes all. 
street,— WAKEFIELD, GEORGE Vickery, & RoBert "Birt, Hotel Keepers, 

13, ‘Tottenhsavowmst-rond Pile oe 
lorRis, Linendreper, 72, -court-: i’ l, 
at 1.30; Basinghall-street. 









Dee. 8, 1860. 
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CURRENT TOPICS. 


We notice in a Belfast ager r the following letter 
relative to the withdrawal of the petitioners’ couneel 
in the Shedden case :— 

“London, 23rd November, 1860. 

“My Dear Str—I have read the article in the Belfast 
Daily Mercury, which you have been so good as to send me, 
in which my name is mentioned as one,of the counsel in a cause 
of Shedden v. Patrick, and in which the conduct of the bar in 
that case is spoken of as ‘ disgraceful.’ 

“The conduct of a public body, such as is the bar, must 
always be open to, and be benefited by, fair and truthful criti- 
cism; but I cannot help regretting that a useful and natural 
reference to an interesting legal trial should be marred by a 
wholly inaccurate and unfounded charge against some of 
those connected with it. 

“So far as I am concerned, the case is simply this. A little 
more than forty-eight hours before the day fixed for hearing 
the cause of Shedden v. Patrick, I was requested to conduct 
the case as one of the counsel for the plaintiffs. The Court 
before which it was to be heard is one in which I do not gene- 
rally practise, and the papers in the case were of a most volu- 
minous and complicated description, Under these circum- 
stances I deemed it improper to accept the very large remunera- 
tion usual on such occasions, unless I could, consistently with 
pre-existing engagements, devote to the case time aud attention 
such as it required. I therefore stated—and, in order to pre- 
vent mistake, I stated in writing—that, if a postponement of 
the case for some days could be obtained, I would undertake to 
make myself master of it, and that I would concur in an ap- 
plication for this postponement; but that if—as appeared not 
improbable—the application for a postponement should be re- 
fused, I could not accept the brief. 

“T accordingly joined in requesting the Court to postpone 
the hearing; and, this request being unsuccessful, I retired 
from the case, 

“Our profession is occasionally charged with undertaking 
more business than can properly be attended to; but it is some- 
thing new to find an opposite course made a subject of com- 
plaint.—Believe me, yours faithfully, 

“H. M. Carrns.” 

As far as Sir Hugh Cairns individually is concerned, 
this forcible, yet most temperate, justification will be 
conclusive. We are unable to say whether the other 
counsel stood in an exactly similar position ; but we be- 
lieve the profession, and that portion of the public 
which is capable of estimating fairly an advocate’s 
responsibilities, are willing to give them credit for the 
best motives. In forming any opinion upon the 
subject, it ought not to be forgotten that Miss Shedden 
herself exhibited in court some evidence of a readiness, 
if not a desire, on her part to take the opening of the 
case into her own hands. Sir C. Cresswell intimated 
pretty plainly in the course of the case that this was his 
view. 


In the interest of the public the withdrawal of the 
petitioners’ counsel is doubtless on one account to be 
regretted ; it led to the protraction of the proceedings 
beyond all reasonable bounds. Probably, before the 
fourteen days’ sitting was over, the Court often lamented 
its refusal to postpone the hearing, and allow counsel to 
prepare themselves to conduct the case. 





Information was received by the last Indian mail of 
the death of Sir Henry Davison, the Chief Justice of 
Madras. It is only about two years since he received 
his appointment, and his comparatively early death is 








Davison was known to the profession 
in this country as one of the authors of Davison and 
Merivale’s, and of Gale and Davison’s Reports, 


mate. Sir Henry 





The sittings after term of the Court of Chancery re- 
commenced on the 4th instant. The number of appeals 
for hearing before the Lord Chancellor and the Ee 
Justices was only 13, of which 8 have been set down 
since the commencement of Michaelmas Term. The 
total number of causes set down for hearing before the 
different Courts is 322, viz., before the Master of the 
Rolls 109+; before Vice Chancellor Kindersley 43 ; before 
Vice Chancellor Stuart 80; and before Vice Chancellor 
Wood 90. Not much progress has yet been made in the 
disposal of business in any of the Courts. 





= 
af 


THE CASE OF LANEUVILLE v. ANDERSON. 


The number of Englishmen possessing property who 
reside more or less permanently in France is large, and 
the questions of international law arising upon their 
testamentary dispositions are many and difficult. The 
first : Spm in such cases is usually that of domicil, 
and this question must be determined by applying to a 
mass of disputed and perhaps remote facts certain rules 
which have been established by frequent and costly 
litigation. The application of these rules has so often 
disappointed the expectations of families and the evident 
intention of testators, that they have at length become 
sufficiently familiar to practitioners, and future mis- 
carriages are only likely to occur through the folly of 
testators who choose to be their own lawyers. But there 
are many interesting and by no means obvious conse- 
quences arising from the rule that the law of the domi- 
cil governs the succession to personal estate; and the 
case upon which we now propose to comment is well 
worthy of attention for the light which it throws on 
some of them. 

The judgment lately given in this case by Sir C. 
Cresswell after several days’ elaborate argument, and 
after mature deliberation by the judge, has for the pre-. 
sent terminated a litigation which has occupied the 
French and English courts for upwards of ten years. 
The testator, William Anderson, died at. Paris in 1849, 
leaving an English will made in 1843, and a French 
will made in 1848. By the English will the testator 
gave a money legacy to a cousin, and subject thereto he 
gave all his real estate in Ireland and elsewhere, and he 
gave certain enumerated particulars, and all his per- 
sonal estate, to his nephew William Anderson, one of 
the defendants in the present cause. By the French 
will the testator instituted “ pour légataire universelle *’ 
Madame Burthé, and named “pour executeur testa- 
mentaire” M. Guichard, avocat, of Paris, the other 
defendant in the cause. The first question that arose 
was that of domicil, which was obstinately litigated in 
England. The Prerogative Court decided that the tes- 
tator, at the times ot making his will in 1848, and of 
his death, was domiciled in France, and this decision 
was affirmed on appeal by the Privy Council. The tes- 
tator’s sane™ William Anderson, had contended for 
an English domicil. If he had made out his case, the 
will of 1848, which was a holograph will valid accord- 
ing to French law, would have been declared invalid 
for want of the attestation of witnesses required by the 
English statute. But as the testator’s domicil was held 
to have been French, it followed that the will of 1848 
was good. As regards the will of 1843, it ap to 
have been held that at the time of making that will 
also the testator was domiciled in France. If he had 
been then domiciled in England, and had afterwards 
chan his domicil to France, what would have be n 
the effect of that change upon the validity of the Eng- 
lish will? In order to answer this question we must 
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first consider by what law should the effect of the change 
be estimated, and it appears that the ‘law to be appealed 
to is that of the testator’s domicil at his death, viz., the 
law of France. What then does that law require in the 
case of one who has become domiciled ,in France after 
having made a will in the country of his. former 
domicil, with, reference to the validity of such a will ? 
We believe that the French law will be satisfied with 
the forms of the prior domicil. If this be so, it follows 
that this testator’s will of 1843 would have been valid 
according to the law of France, evei if he had changed 
his domicil after making it. Sir C. Cresswell, however, 
appeats to have considered that this will would have 
become inoperative by the change of dothicil for want 
of the fornis required in the new domicil; and 
perhaps this is the rule éf Eiglish law, to which by a 
momentary forgetfilness the judge seems to have ap- 
pealed. However, .as the domicil was held to have 
been changed before 1843, the nice question which we 
have been pursuing did not arise. .The point to be con- 
sidered was, what does the French law prescribe as to 
the wills of those who are subject to it? Now that 
law admits the validity of a will made abroad with the 
forms of the cotintry where it is made; and, therefore, the 
testator, a domiciled Frenchman, having in 1843 made 
a will in England in the English form, that will was held 
valid by the law of France, the country of the tes- 
tator’s domicil at his death. We have thus far pur- 
sued this question because a better illustration could 
not be found of the difficulties of the law of domicil. 
And now, to return to our more immediate subject, 
we find the result to be that, so far as regarded 
the formalities demanded by the French law, both wills 
were good; atid it remained to consider whether both 
could stand together, or whether they were inconsistent, 
in which case the latter would prevail. 

_It was cotitended by the representatives of Madame 
Burthé, wh was now dead, that the second will dis- 





posed of all the testator’s property in a. manner at 
1 


Variaiice with the former will, which it therefore re- 
voked by implication although not expressly. It was 
further contended that upon this point the Court ought 
to adopt the decision which had been given by a French 
tribunal, to which it properly belonged to decide what 
was the last will of a domiciled Frenchman. Sir C. 
Cresswell delivered his opinion in conformity with the 
French judgment, and he thus avoided the necessity 
of deciding whether or not he would have been bound 
) that judgment in case he had disapproved of it. The 
efendant Anderson contended that the language of the 
second will. showed that it was confined to property in 
France. Upon the legal meaning and effect of this 
will, the Court was assisted by the evidence of eminent 
French lawyers. ‘Ihe result of that evidence was that 
the words “ légataire universelle” taken by themselves 
would make Madame Burthé legatee of all the testator's 
shia oh but if these words were preceded by specific 
ies, or by a gift in general terms of an entire share 

of the testator’s property—the ‘legs particulier,” or 
“legs 4 titre universel” of the ¢ode—then the words 
“Tégataire universelle” would be equivalent to “ resi- 
duary legatee,” and would not be incompatible with the 
former part of the will. Again, if a first will gave 
specific legacies, and made no “ légataire universel,” 
and a second will instituted a “légataire universel,” 
the two would not be incompatible, but the general ex- 
pression in the second will would be explained and con- 
trolled by the first. Again, if a first will gave specific 
legacies, and appointed a “ légataire universel,” and a 
second will merely appointed a “ légataire universel,” 
he would be considered as substituted for the first, and 
the specific legacies given by the first will would not be 
revoked. But if a second will appointing a “ légataire 
universel” contained words showing that the technical 
pe che was used in its primary sense, and that the 
intention was to give all to the legatee, then it was in- 
compatible with any different disposition in a former 


| will, and of necessity revoked it. The argument for the 
defendant Anderson, founded upon these distinctions of 
the French rege appears to have been this—that 
the bequests to Anderson in the English will were spe. 
cific, followed by a general residuary vy og and 
as, upon the construction contended for by that defen- 
dant, the French will only applied to —t in France, 
both the specific bequests and the residuary bequest of 
the English will must still have their full effect as to all 
the testator’s property out of France. It appears 
tolerably plain, however, that the — will contained 
a mere enumeration of particulars followed by general 
words, and that the whole amounted to no more thafi an 
ordinary residuary bequest. But even supposing the 
argument founded on the alleged specific character of the 
bequest to be untenable, there still remained the general 
clause dealing with all the property; and it was con- 
tended that this residu — was not revoked as to 
property in England by the gift by the French will of pro« 
rty in France only. The question this raised woul 
ave been a difficult one; but Sir C. Cresswell was nt 
called upon to decide it, because he held that in the 
second will the testator had used the words “ légataire 
universelle” in their primary sense, as indicating that the 
legatee was to take all his property everywhere; and, 
therefore, those words were incompatible with the for- 
mer will, and, as far as regarded personal property, 
would revoke it. The judgmentupon this point turned 
on a minute verbal criticism of the French will, upon 
which the defendant’s counsel had argued very ingeni- 
ously > mg what appears to be its plain meaning. 
Another difficult question arose as to the right’ of 
Guichard, the “executeur testamentaire,” named in the 
will of 1848, who now claimed probate of that. will in 
England. There had been a dispute between the three 
representatives of Madame Burthé, the “ légataire uni- 
verselle” named in the will, and Guichard seems to 
have been put forward by one of those representatives 
in opposition to. the two others. This latter question, 
therefore, was litigated among the representatives of 
Burthé, whereas the former question lay between those 
representatives and Anderson. There had beeti 4 judg- 
merit of a French court in 1856 upon the claim which 
Guichard had assented to intervene in his quality of 
executor. The grounds of that judgment were that 
Guichard was appointed executor, but without what is 
ealled seisin ; that the testator’s domicil was French, as 
had been decided in 1854 by the English Privy Council, 
and therefore the nature and extent of the office of 
executor conferred on Guichard must be estimated by 
French and not by English law, even for. property 
situate in England ; and that if the quality of executor 
can, under certain circumstances, continue beyond one 
year, it cannot continue indefinitely and without ses 
to the realization of the intention of the testator. | 
was on these grounds declared that, the executorship o 
Guichard was expired, and that he had no title to med- 
dle in the affairs of the succession either in France or 
England. After two unsuccessful appeals against this 
French judgment, Guichard now sought to obtain a 
contrary decision from the English Court of Probate. It 
was contended by his counsel that the right of an execu- 
tor with reference to property in England must be deter: 
mined by English law; and as Guichard’s appointment 
was general, and not for a limited time, the Court must 
still treat him as executor, entitled to all the rights 
which the English law allows. With regard to the ob- 
servation that the appointment of executor in a Fren 
will is for a year only, it was answered that the grant 
of probate of French wills by the Prerogative Court 
had always been general, wherea»if the appointment 
was fora ycar only the grant of probate should have 
been limited to that time. It was admitted by Sir C. 
Cresswell that the practice had been as stated. If im- 
mediately after the death of a testator domiciled in 








France the executor were to apply to the English Court 
for probate, a difficult parte 3 might tise whether 
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such probate ought to be—as in practice it had hitherto } 


beeti—general, or whether it should be limited to a 
er year. But in the present case the time within 

ch the function of executor should have been dis- 
dhatged had expired, and under such circumstances Sir 
C. Cresswell considered himself to be bound by the de- 
eree of the French Court; and therefore he rejected 
Guichard’s claim to probate. 

It appears from this case, that if an executor dies 
domiciled in France, the duration of the power of the exe- 
diitor named in the will must be defined by the French 
faw, eveti as regards property in England, It also appears 
that the construction of such a will, and the decision of all 
questions as to the rights of legatees under it, belon 
to the French Courts. It is true that Sir C. Cresswell 
did not expressly decide this point, but he quoted a 
judgment of Sir Herbert Jenner Fust, which lays 
down’ thé principle, that in the case of a domiciled sub- 
ject of France, “the courts of that country are the 
competent authority to determine the validity of his 
will, and the succession to his personal estate.” 


-—_—_—___—~>—_—._- 


THE TRUSTEES AND MORTGAGEES ACT— 
(23 & 24 Vier. ¢. 145). 

The necessarily restricted application of this Act, as 
well as the difference between both the estate ard in- 
démitity of a purchaser, under the statutory and under 
the ordinary powers of a mortgagee, formed the subject 
of a recent article. Other effects of the peculiar frame 
of the leading sections in Part 2 of the Act also gave 
tis grounds for animadversion. On the same occasion, the 
principles of parliamentary conveyancing were touched 
upon in their general policy. As regards the particular 
ey on which the Trustees and Mortgagees Act is 

, or rather professes to be based, Lord Cranworth 
and the Legislature did not proceed without authority. 
An idea had for some time prevailed among conveyancers 
and practitioners of great repute, that while such mea- 
stires as the Fines and Recoveries Abolition Act, and the 
8th & 9th of Vict., making land lie in grant as well as 
in livery, were the proper means of simplifying the na- 
ture of instruments, the statutory incidence of powers 
to estates, rather than the symbolical system attempted 
by Lord Brougham’s Lease and Conveyance Acts, was 
the true machinery for shortening the matter of deeds. 
Thus, when in 1850 Mr. Christie was asked by the 
commissioners sitting to consider the registration of 
deeds and the simplification of the forms of convey- 
ance, if he held any opinion whether anything could be 
done in the way of shortening conveyances by annexing 
incidents to particular subjects, he answered :—‘ I can 
very well fancy that something could be done in that 
way. Ithink something might be done. You might 
say, that whenever a trust for sale was created, it should 
empower the trustee to exercise this and that discretion. 
But then I would do it in the mode of annexing that to 
his office, not in the form we were referring to, of say- 
ing it should have the effect of such and such words. 
I would let the Legislature say in its own words what it 
‘means to enact on the subject.” And on being questioned 
whether, in the case of mortgage, he wonld say such 
arid such consequences should follow from the transac- 
tion, his opinion was that certainly something might be 
done; and that the mode he had mentioned was the true 
mode in which conveyances should be shortened. But 
Mr. Christie thought that much could not be done in 
the powers of sale and exchange. It would require so 
tmiuch handling in most cases, that he doubted whether 
they must not be let alone. 

t ought not, however, to be supposed that, in order 
safely thus to lighten the wordy burden of assurances 
by the substitution of matter of public general enact- 
merit for matter of private contract in each case, it 
would be sufficient to take the powers and provisions of 





‘even the most approved forms, and to turn them into 


the sections of an Act. A different sphere is entered. 
The characters of the transplanted clauses and the 
remedies arising on them become changed in the pro- 
cess, unless adequate safeguards be used. Baguitable 
tights accruing under deeds acquire a legal force whe 
included in the written law. Canons of nterpretetias 
by which covenants and grants, or matters in the nafipre 
of grants, are to be construed against the covenantor 
and grantor, and in fayour of the covenantee and gran- 
tee, must give way before the rules, available to t 
parties in common, for the right reading of statutes. 
On a breach of duty imposed by the Legislature, any- 
one damnified has his action; he need not be a contraet- 
ing party. In the case of companies’ clauses, a remedy 
by mandamus springs up. The infraction of a publi 
Act may involve a proseenoee for misdemeanour, 
while under a deed the proceeding would always be 
civil. 

Influenced apparently by the first of the above dis- 
tinctions between conve;ancing forms enacted for the 
public good, and the like forms signed, sealed, and de- 
livered “inter partes, our correspondent of last week, 
“H.R. D.,” has raised a question of very great import- 
ance to the title of a purchaser of a mortg: or 
charged property under the Trustees and Mortgagees 
Act. The tenor of his letter makes it almost unneces- 
sary to say, that the writer belongs to that. branch of 
the profession which is occupied with the law of real 
property transactions rather than with the busitiess of 
them. We will presently consider whether his view 
can be supported. Nevertheless, the effect, which 
adverse opinions from such a quarter have onthe 
destiny of the new measure, does not depend upon 
their proving tenable or untenable, Their existence is 
a testimony to doubt ; and doubt on a Real Property Be 
that is not compulsory is fatal to its adoption. Th 
master eye and hand of a Brodie or a Coulson in pre- 
paring work for the Legislature can foresee and guard 
against danger. In the present instance, what is Tackin 
in the draftsman’s prudent wisdom must be made up by 
critical vigilance on all hands in the legal press, 

‘The point mooted by H. R. D. is raised upon a com- 
parison of the effects of the 11th section of the Act 
which gives the powers to the person to whom. the 
mortgage money “ shall for the time being be pay able,” 
and of the ordinary mode of providing that the power 
of sale may be exercised by any person entitled to givea 
receipt for the purchase money. As we see some reason 
to differ from our correspondent, we will give his own 
language :— 

“This mode of defining the person by whom they are 
to be exercised, is found to work well, because, ang 
the exercise of the powers by persons to whom the 
money was not properly payable would not be of any 
effect between persons with notice, yet a purchaser for 
value without notice would be safe, provided nothin 
appeared on the deeds to show that the powers had been 
exercised by, or the mortgage money repaid to, other 
than the right person. But whenever the mo or 
in a mortgage under this Act shall have the gal 
estate in him at the time of creating the charge, the 
15th and 19th sections [the conveyance and receiver 
sections] will confer legal powers; and it is by 
no means clear that this vesting of legal powers in 
a person defined by a purely equitable test will work 
equally satisfactorily. * * * The question remain- 
ing for consideration is, whether a purchaser in posses- 
sion of the legal estate conveyed by the mortgage deed 
is safe from the consequences of these powers being k 
alive by circumstances of which he has no notice. 
* * * The person to whom the money was payable 
previously to the improper payment still satisfies that 
description, and is therefore still entitled to exercise the 
legal powers of conveying the property after a sale, and 
of” collecting the rents through a receiver: and as these 
powers extend to ‘ail the estate or interest which the 
person who created the charge had power to dispose | 
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they will take precedence of the legal estate conveyed 
by the same deed.” 

Had the Act, following the common form, simply 
given the power of sale to the person to whom the 
are money might for the time being be payable, 
we should agree with H.R. D. Indeed, his objection 
had not escaped us when proceeding to review these 
clauses ; but it appeared to be met by the controlling 
qualifications subject to which the statuto: wers are 
o In the enabling section (the 11th) it is declared 
that the person shall have the powers of sale, insurance, 
and appointment of a receiver, “ to the same extent (but 
no more) as if they had been in terms conferred by the 
person creating the charge.” ‘This seemed to us to pre- 
serve the equitable character of the powers. Yet the 
words here used are by no means conclusive to that effect; 
for how is the word “extent” to be understood? Does 
it, or does it not, go to the character of the 
power of sale as well as to the mode of exercising 
it? ‘Therefore the question, whether the Act con- 
fers a new legal power, or supplies the old equitable 
power, could, if it depended on the 11th section only, 
scarcely be determined without a judicial decision. But, 
for the protection of purchasers without any notice that 
the mo: money is payable to some other person 
than the party selling, resort may be had to the 33rd sec- 
tion; which is, in substance, that nothing in the Act shall 
empower trustees or other persons to affect the estates 
or rights of any persons soever, except to the extent 
to which they might have affected the estates or rights 
of such persons, if the instrument under “ which such 
trustees or other persons are empowered to act” had 
conferred express powers for such trustees or other per- 
sons to affect such estates or rights. Assuming that 
a mortgage deed can be included under the above de- 
scription in inverted commas, we have then to con- 
sider what would be the effect in a deed of giving power 
to the person to whom the mort, money might for 
the time being be payable, to sell so as to defeat the 
estate of a purchaser taking under the mortgagee the 
legal estate without notice that the mo ee was 
not then entitled to the mortgage money. e should 
be of opinion, nil. Such a power would be an absurd 
and repugnant attempt to counteract a rule of equity. 
At the same time, it must be admitted that this is but 
a lame and roundabout way of saving the great prin- 
ciple of the safety of a purchaser without notice, and 
withal a way not free from the doubt of treating a 
mortgage as a deed by which a person is “ empowered.” 
All that can be said is, the deed empowers the mort- 

ee to recover his money in some manner or other. 

e are forced upon the whole, to the conclusion 
that, bearing in mind the ambiguity of the word 
“extent” in the 11th section, the severance in the 
frame of the Act of the power to convey from the power 
to sell, and the limited character of the 33d section, as 
well as the tortuous application of it, it is really impos- 
sible to decide whether the power of sale given by the 
Act be legal or equitable, and, therefore, to pronounce 
any confident opinion on the point raised by H. R. D. 
The courts would undoubtedly seize hold of any plank 
to throw to a purchaser without notice. This is so 
comfort to a draftsman, whose peace of mind depends 
upon his preserving his client from a suit, as does an 
Alpine guide's in keeping his traveller from a crevasse. 

The necessity of testing the effect of the powers given 
in the Act by the effect which they would have if given 
by certain persons, or in certain deeds, indicates a 
break-down of the principle itself, at least as embodied 
in this Act, of making powers incident to estates. Prac- 
tically, such a test amounts to supposing that the par- 
ticular section giving the power, forms part of the deed 
in question. Else, in what language are we to imagine 
the power to be given? Experience may ultimately 
show, that the safeguards requisite in giving statutory 
conveyancing powers leave no practical difference be- 
tween Lord Cranworth’s or Mr, Christie's system and 





Lord Brougham’s. In other words, that the only safg 
way of helping conveyances is by the statutory suppl: 
of clauses to pant result which, gow Ra w 
satisfy the reasonable a priori view that the Legisla. 
pea Br better leave men to make their own contracts 
in their own way. 
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LIABILITIES OF SHIPOWNERS. 


The legal liabilities of shipowners have of late been 
the subject of much discussion, both in this country and 
in the United States. In the summer of 1859, the Cham- 
ber of Commerce at Liverpool called the attention of 
the mercantile world to the question, by the publication 
of an elaborate report which fully explained the pre- 
sent defective state of the law, and contained some valu- 
able suggestions for its amendment. Since that docu- 
ment was published, a committee of the House of 
Commons has made careful inquiry into the con- 
dition of our merchant shipping, with a view to 
its relief, and of that enquiry the legal liability of 
shipowners formed an ge branch. The Chamber 
of Commerce at New York has more recently taken 
the matter under its consideration, and by late 
accounts from that quarter we learn that Mr. Lindsay, 
the member for Sunderland, had gone to Washington, 
in order, if possible, to induce the American Govern- 
ment to come to some international agreement upon the 
subject. Of the result of his visit we are not yet fully 
informed. 

By the common law of England the liability of shi 
owners was unlimited ; and this was also the rule of the 
civil law. But England, like other maritime countries, 
was eventually induced to abandon a rule which 
operated as a serious check upon commercial enterprise. 
In the earliest maritime code of Europe, the Consolato del 
Mare, we find the principle of limited liability distinctly 
laid down (chaps. 141 & 182). It is there stated that 
the responsibility of a part-owner is limited to the value 
of his share in the ship. In the course of the seven- 
teenth century this principle of limiting the owner's 
responsibility to the value of the ship was i 
by the law of Holland, of France, and of the Hanseatic 
Towns. But it was not until long afterwards that this 
rule was adopted in England. The first limitation of 
the liability of owners was introduced in 1734 (7 Geo. 2, 
c. 15), but the Act then passed was intended only to 
om them in case of the embezzlement of goods on 

ard by the master or crew. In the year 1786 another 
Act was passed (26 Geo. 3, c. 86) which still further 
limited the liability of owners in the case of robbery by 
who msoever committed, and in case of fire. It was not, 
however, until the year 1813 that the rule which had been 
so long previously recognised in other commercial eoun- 
tries was introduced into the law of England. By an 
Act passed in that year (53 Geo. 3, c. 159) the liability 
of shipowners was practically limited to the extent 
which has since prevailed. By the Merchant Shipping 
Act of 1854, the liability of the owners of sea-going 
ships is defined, where all or any of the following events 
hepren eet wap —_ or ai of the owners : 

st., in case of loss of life, or personal injury to - 
gers; 2nd., in case of the ete Sof quale; tea, 
in case of loss of life, or injury ca to persons on 
board of other vessels in consequence of improper navi- 
gation ; and 4th., in case of loss or dai happening 
to any other vessel, or to any goods on of any 
other vessel in yey Hy of improper navigation. In 
all such cases the Act in question provides that no 
owner of any such ship, or share therein, is answerable 
in damages to an extent beyond the value of his o 
and the freight due, or to grow due. in respect of 
ship during the voyage, which, at the time of the hap- 
pening of any such events as aforesaid, is in prosecution 
or contracted for subject to the following proviso, (that 
is to say), that in no case where any such liability as 
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aforesaid is incurred in respect of loss of life or personal 

injury to any pereanges shall the value of any such ship, 

and the freight thereof be taken to be less than fifteen 
ds per registered ton. (See s. 503.) 

_In case of loss of life or personal injury, it is in the 
discretion of the Board of Trade within the United 
Kingdom, = giving three days’ notice to the owners 
to refer to the decision of a jury the following question, 
namely, the number, names, and descriptions of all per- 
sons killed or injured by reason of any wrongful act, 
neglect, or default, for which the owners are respon- 
sible. The d may enter into a compromise as to the 
damages, but if it does not do so, then such damages in 
the case of each death or injury so occasioned, are to be 
assessed at thirty pounds, and the gross amount so 
assessed is the first charge upon the value of the ship 
and freight. It has been decided that the value of the 
ship is the price for which she would have sold, not at 
the commencement of the voyage, but immediately before 
the occurrence of the accident. It has also been decided 
that the freight available for the payment of damages 
is that which was due at the same time. It isnot com- 
petent for any person in case of such loss of life or per- 
sonal injury, to institute proceedings against the owners 
of the ship until the inquiry commenced by the Board 
of Trade is completed, or unless the Board decline to 
institute such inquiry. Subject to the right of the Board 
of Trade to recover damages in cases of death and per- 
sonal injury, the owners may, in order to secure the due 
distribution of the fund, pay into a court of equity the 
value of the ship and of the freight at the time of the 
accident ; but in this case, the costs of the suit in equity, 
as well as the costs of any proceedings taken against the 
owners at law, or in the Court of Admiralty, must be 
paid by them. 

_In addition to the provisions of the Merchant Ship- 
ping Act, conferring on the Board of Trade the powers 
of which we have given a summary, in the case of acci- 
dents involving loss of life or personal injury, that 
statute contains a section (511), to the effect that if any 

is dissatisfied with the statutory amount of 
damages, he is at liberty to bring his action against the 
shipowner on his own account, provided “ that any 

s recoverable by such person shall be payable 
only out of the residue, if any, of the aggregate amount 
for which the owner is liable.” It appears that this 
section has caused much annoyance as well as loss to the 
shipowners. Its practical effect is stated to be in the 
Report of the Parliamentary Committee lately pub- 
lished, “ that when an accident occurs, innumerable 
actions at law are instituted against opulent companies 
or wealthy shipowners, and under the threats and pres- 
sure of legal proceedings, the owners of the incriminated 
ship are, unless where all the claims arise within one 
jurisdiction, glad to pay almost any amount of compen- 
sation money rather than bring the cause before a court 
of law.” And this state of things is attended with in- 
convenience to the public as well as to the shipowners ; 
for the Committee add that many of the latter, and those 
of the wealthiest description, refuse to take passengers 
on board their vessels on account of the unknown liabi- 
lities to which they may be exposed in the event of loss 
of life. This result we may assume was never contem- 
plated by the Legislature. The provisions of the Mer- 
chant Shipping Act were obviously intended to carry 
out the principle which had been previously recognised 
that in no case should the liability of the shipowner 
exceed the value of the ship. Even the objectionable 
section, the 511th, is explicit upon this point. But if 
in its practical results it is found to be hurtful alike to 
the shipowner and the public, we trust that some means 
may be found of correcting the evil without impairing 
the salu wers which are now invested in the 
Board of e with reference to casualties that occur 


at sea. 
But the liabilities of British shipowners are not con- 
fined to this country. They may, in the absence of an 





international arrangement to the contrary, incur indefi- 
nite liabilities in foreign countries. Foreign shipowners 
may in like manner incur an unknown amount of lia- 
bility in this country ; for it has been expressly decided 
that the 504th section of the Merchant Shipping Act, 
which limits the liability of British am gr does 
not apply to the owners of foreign vessels. The ques- 
tion arose as follows: a collision took place off the 
coast of Ireland between two American vessels, one of 
which, with her cargo, was wholly lost. The other 
vessel having put back to Liverpool, whence she had 
sailed, for repairs, she was placed under arrest by an 
Admiralty warrant, to answer a claim of £8,000 on 
behalf of the consignees of a part of the cargo of the 
lost ship. The agents of the incriminated ship having 

iven bail for the amount so claimed, she proceeded on 

er voyage, and returned to Liverpool in the course of 
a few months, when a second claim was made under an 
Admiralty warrant for £1,800, being for another por- 
tion of the cargo of the lost vessel. The owners dis- 
puted this second claim, but before any final decision 
was given in the matter, a third claim was made by 
other parties for £23,000. The owners considering 
that the amount of the two first claims was fully equi- 
valent to the value of the ship and her freight at the 
time of the collision, then appealed to the Court of 
Chancery under the 514th section of the Merchant 
Shipping Act, in order to have the ship valued, and 
their liability limited, in terms of the Act. But it was 
decided by Vice-Chancellor Wood that that limitation 
of liability does not apply to foreign vessels, and the 
decision was affirmed on appeal to the Lords Justices. 
Our remarks upon this important case we must reserve 
for a future number. 


hin 
— 





ARREST AND IMPRISONMENT FOR DEBT. 


On a recent occasion we adverted to the law of pro- 
tection and discharge from arrest, with the view of 
pointing out the inconvenience and uncertainty which 
it introduces into the relation of debtor and creditor. 
Suchj mitigations, however, of the power of arrest and 
imprisonment fur debt are found absolutely necessary, 
in order to reconcile the continuance of such an insti- 
tution with the feelings of modern civilization, not- 
withstanding the prestige of centuries of usage in its 
favour; and modifications of this kind have now so 
extensively encroached upon the original plain and ab- 
solute right of the creditor, that the exercise of it is 
reduced to very narrow limits. Under these cireum- 
stances, it would seem to be a greater innovation in 
principle than in practical effect to abolish arrest in 
execution for debt altogether. The suggestion is not 
novel, but is appropriately and even unavoidably re- 
called to mind at the present time, when the whole law 
of debtor and creditor is about to undergo a complete 
reconsideration. Such a change would undoubtedly 
be a step gained in the simplification of this branch 
of the law; it would at once obviate all the an- 
tagonistic provisions for discharge and protection, 
and would remove a multitude of embarrassments in 
practice. It seems, therefore, only necessary to show 
that it is equally in accordance with principles of rea- 
son and justice—in order to insure the speedy consum- 
mation of sodesirable an object. What, then, are the 
grounds on which the present law is maintained, and 
does any valid reason exist for preserving an institu- 
tion which is so strongly opposed to the current of 
modern legislation and modern feeling ? 

The law of final process against the person of a 
debtor derives its origin from the times in which human 
beings were enumerated, like cattle, amongst the subjects 
of property. ‘The Romans, the great inventors of laws 
for all the nations of the world ancient and modern 
which dwell within the pale of civilization, fully 
recognized the practical applicability of this utilitarian 
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view f humanity to the realization of debts. In the 
earliest period of their law they laid down the maxim, 
Qui non habet in ere, luat in corpore, and applied it 
strictly in its literal meaning. Payment in person with 
them ‘did not consist in a temporary detention of the 
debtor in prison, but, so far as the person could be 
converted into eohelng was a stern and literal fact. 
he body of the debtor was judicially assigned to the 
creditor in absolute dominion, to be dealt with as freely 
as any other article of property ; the creditor might slay 
his debtor and dispose of his body to the best advantage, 
or might sell him alive in the nearest slave market; 
and where there were several creditors, it is said they 
might make a piccemeal distribution of the body of the 
debtor between them. 

Amongst this practical people the taking of the debtor 
in execution had thus a real meaning and a substantial 
efficacy in payment of the debt. ‘This seems to be all 
that could be said for it, bunt was alone sufficient to 
recommend it to a people whose strictly logical con- 
clusions of law were never tempered by any milder 
considerations. The more humane influences of modern 
times, in rejecting the notion that human beings may be 
dealt with ‘as property, have deprived the institution of 
the only object which it was designed directly to effect. 
The taking in execution in the present enlightened age 
consists merely in depriving the debtor of his liberty, 
which does not directly contribute in any way towards 

xyment of the debt; and thus the remnant of 

€ institution which has descended to our times 
retains no perceptible trace of its original meaning, nor 
does ; seem capable of explanation on any rational 
ground. 

One indirect effect, indeed, imprisonment sometimes 
carries with it, which is not at all within the intention 
and object of the institution; and, moreover, is as 
unjust and iniquitous as it is unintended. While the 
imprisonment fails in securing any payment out of the 
real debtor, it is frequently successful in extracting 

ent from others who are not indebted at all. 

hen the real debtor is cast into prison and thereby 
threatened with ruin in his credit and business, his 
friends and relations are naturally induced to interpose, 
if possible, to save him, and supply the money 
to redeem his liberty. Such a result is highly 
ble to disappointed creditors, who, having 
miscalculated the sources of credit on which they 
trusted, can by this means avail themselves of 
other resources which they never bargained for. It 
is a result looked for and anticipated by unscrupulous 
and extortionate money lenders, who regard the debt 
as a draft upon the kindly and humane feelings of the 
monied friends of the debtor. The law which thus 
éxacts ent of the debt from those who do not owe 
it is not only illogical and irrational, but works at 
times the greatest hardship. Persons wholly inno- 
cent of the debt, who neither insured nor guaranteed 
it, who received no advantage from it and to whom no 
credit was given, are placed by the law under a con- 
straint to pay; and the best feelings of humanity are 
made the instruments and means of extortion. In the 
natural course of things an insolvent falls back upon 
his friends and relations for his own future support; 
but by this contrivance they are burdened with the 
additional weight of his antecedent debts. ‘The fruits 
which the imprisonment of his debtor thus bears to the 
creditor are the only efficacious end which it serves, and 
therefore supply the only motive, apart from mere vin- 
dictiveness, for putting the law in execution. Extor- 
tion from the friends of the debtor being the only effi- 
cacious end of the law, must also be treated as the only 
ground for maintaining it ; and indeed this is sometimes 
seriously advanced as the great argument in its favour. 
Upon every consideration of common fairness and 
humanity, it is the one argument which, beyond all 
others, most imperatively calls for its immediate repeal. 

Arrest and imprisonment for debt may be wholly dis- 





regarded in connection with our commercial system. 
It*forms no element in the basis of commercial credit, 
To large trading companies it is altogether inapplicable ; 
and private traders and trading partnerships are pro- 
tected from its effects by the law of basen g2 8 he 
field of its operation is confined to the small pecuniary 
transactions of private life, where it still retains a wide 
scope for oppression and hardship. It exercises little 
or no influence in honest and fair transactions; but is 
a vital ingredient in the lowest order of money eee. 3 
The abolition of arrest and imprisonment would at the 
same time put an end to some of the most disgraceful 
transactions to which the practice of the law is made 
subservient. 

The existence of a similar law throughout most 
countries of Europe is sometimes asserted as an argu- 
ment of its practical utility. A practice so universally 
prevalent must, it is thought, be supported on the 
grounds of an equally extensive necessity or expediency. 
The law of imprisonment for debt, it is true, prevails 
in all the principal countries of Europe, and also in 
most of the United States of America. But is not 
the argument drawn from this wide extension of the 
law altogether fallacious? The law is widely spread 
only inasmuch as the countries in which it pre- 
vails have drawn their laws from a common source, 
and have imitated the same example. ‘Ihe laws of Eu- 
rope, in the matter of personal obligations and pro- 
cedure, have been framed for the most part on the basis of 
the Roman law ; America transplanted her law already 
formed from England. So far as the law possesses a 
real efficacy in producing payment, either from the 
assets of the debtor or from his friends, there may be 
perceived a substantial ground for maintaining the law 
common to all countries. In former days, the general 
insufficiency of the laws of bankruptcy and insolvency 
to secure the estate of an insolvent gave considerable 
scope for its operation ; but modern contrivances of law 
have been devised sufficient to extract all the assets of 
the debtor, without resorting to this process of duress; 
and the extortion of money from other parties who are 
not legally involved in the same liability is, as we have 
ie out above, a crying and cruel injustice. 

oreover, we believe we are fully justified in asserting 
that the most enlightened jurists are by no means 
satisfied with the state of the law in their respective 
countries, and many opinions of eminent men might be 
cited in favour of the total abolition of imprisonment 
for debt. 

The policy of maintaining this law can scarcely now 
be deemed an open question. It was submitted to the 
inquiry of the Common Law Commissioners of 1832, 
and fully investigated by them in all its bearings. It 
will be well to recall to notice the conclusion to which, 
with one dissentient — Mr. Serjeant Stephen — they 
arrived. 

“ The principle of the present law is, to do justice by 
the use of the strong and compulsory means of arrest 
and imprisonment applied indiscriminately. The sys- 
tem has been found to be productive of so much hard- 
ship and injustice, that it was at last deemed to be 
necessary to mitigate its consequences by the enactment 
of the insolvent law. The joint operation of the two 
opposite processes, for the imprisonment and enlarge- 
ment of debtors, has been productive of so much evil 
as to lead to the suspicion, which seems to be fully 
verified by inquiry, that the mischief ought to be 
obviated, not by provisions designed for the mere miti- 
gation of its consequences, but by removing its cause ; 
that is, by limiting the power of imprisonment itself, 
and confining it to cases where it is warranted on the 
plain and just principle of preventipg the debtor from 
fraudulently absconding or removing his property be- 
yond the reach of justice, or for the punishment of 
actual fraud, or compelling the debtor after judgment 
either to pay the debt, or make a cession of the 
whole of his property for the benefit of his credi- 


ies 


THE SOLICITORS’ JOURNAL & REPORTER. Dec. 8, 1860. 






















onmocer eas es or eee -s entrar ess i. 




















































Dzo. 8, 1960. THE SOLICITORS’ JOURNAL & REPORTER. 87 











.” “ Beyond this, we believe that the practice of 
risonment for debt is neither warranted in principle, 
+ beneficial in practice, and that, on the contrary, 
‘the exercise of the present almost unlimited 
wer is productive of pecuniary loss, injury, and dis- 
to ereditors as well as debtors, it also occasions 
reat moral evils in its tendency to subdue that proper 
ot pride and honest feeling which is inconsistent 
with the degradation of imprisonment in a gaol, and 
to level the distinction between guilt and misfortune.” 
~ Jt may be observed with respect to the two purposes 
for which the Commissioners would preserve imprison- 
ment for debt ; namely, to correct fraudulent and ob- 
structive conduct on the part of the debtor,and to com- 
pel a complete cession of his property for the payment 
of his creditors, they both seem to be more adequately 
and suitably provided for in other ways. The former 
strictly comes within the province of penal law. Im- 
i ent in such cases is of the nature of a punish- 
ment for misdemeanour, and should be applied by the 
authorities, and with the procedure appropriate for cri- 
thinal law, and not for the ibn purposes, or at the 
caprice of the creditor. The latter purpose, the cession 
of property, it will be remembered, at the time of the 
nquiry by the Commissioners, could be fully effected 
nly by the voluntary act of the debtor himself. The 
creditor could not have execution against copyhold 
lands, or more than half of freehold lands, or against 
stock in the funds or bonds, bills of exchange, or other 
securities, or any debts owing to the debtor. The im- 
prisonment then operated as a mode of compulsion to 
extort from the debtor a discovery and cession tu the 
creditor of the property, which the law refused to give 
him by a more direct process. It was a mere measure 
of justice to the creditor so long as this property was 
withheld from his reach, to give him some resource 
or hold over the debtor for obtaining it. The process 
of duress by imprisonment, however, was very inefli- 
ient, since debtors might decline to purchase liberty at 
the expense of their property and means of subsistence; 
and ge: Sinpnan cp spending their property in prison, 
where they could purchase every luxury, even occa- 
sional liberty included, to going out empty into the 
world. This purpose of imprisonment is, at the present 
day, entirely su ed by the modern alterations in the 
law which render all the ope of the debtor, of what- 
ever kind, equally amenable to the process of the judg- 
ment creditor. e are fully justified, therefore, in 
considering that the limited purposes for which the 
commissioners advised the retention of imprisonment 
are, or may be, more adequately and appropriately se- 
cured by other means, and that their opinion may be 
interpreted at the present day as a recommendation of 
a total and unqualified abolition of arrest and imprison- 
ment for debt. 
We might further enlarge on the numerous minor 
ments against imprisonment for debt, such as the 
seless expense to both parties, the waste of resources 
fhe imprisoned debtor, the indirect evils it produces 
the unproductive cost to the country, and the like; but 
all these have been so often enforced, and are so clearly 
Tecognised, that it is sufficient here merely to refer to 
them ; our object now being rather to call attention 
to the present state of the question, and the necessity 
for a speedy solution. ‘Ihe time has at length arrived 
when a decisive step must be taken. ‘The legal rela- 
tions of debtor and ¢reditor are to be subjected by the 
Legislature to a thorough re-construction, with a view 
to a complete and permanent settlement ; and the ques- 
tion cannot be avoided, whether our insolvency law 
shall henceforth be restricted to the direct objects of its 
existence, namely, the cession, realization, and distribu- 
tion of all the property of the insolvent, or shall con- 
tinue to be complicated, encumbered and confused with 
Seyertie propeedings and contrivances for evading the 
d primary consequences of the law of final 
process against the person? 





The Courts, Appointments, Promotions, 
Vaconcies, Xe. 


COURT OF CHANCERY. 
(Before Vice Chancellor Srvart.) 


Dec. 4.—Draper v. The Manchester and Sheffield Railway 
Company.—In this case orders had been obtained for produe- 
tion of documents by the defendants to the plaintiff, his solicitor 
or agent. The plaintiff's solicitor, in company With a public 
accountant, attended at the office of the defendants’ soljcitors 
for the purpose of inspecting the documents. ‘The defendunts’ 
solicitors, however, refused to permit inspection by the accouné- 
unt; and the plaintiff now moved that such inspection by thie 
wecountant might be ordered. It was contended on the part 
of the defendants that a professional accountant could only be 
employed under an order made upon a special application. 

‘The Vick’ CHANCELLOR said that the question was whether 
under the order that the solicitor or agent should be at liberty 
to inspect documents, a professional accountant would be at 
liberty to attend as agent. In his opinion, there was no rule of thé 
Court which precluded a litigant who had obtained the ordinary 
order for production of documents from having the benefit ‘of 
the assistance of an accountant. He thouglit, therefore, no 
objection could be made against an accountant as agent. ° 





COURT OF QUEEN’S BENCH. 
(Before Lord Chief Justice Cocksurn, Mr, Justice Hixx and 
Mr. Justice BLACKBURN.) 

Nov. 22.—In re ——, an attorney.—The facts of this case 
are stated ante, p. 4. An application was now made that the 
rule to shew cause obtained at the commencement of the term to 
strike the attorney off the rolls, should be made absolute oit the 
ground that the attorney had written a letter to the applicants 
stating that he did not intend to show cause against the rule. 

The Court made the rule absolute. 





SESSIONS HOUSE, CLERKENWELL. 

At a meeting of the magistrates of the county of Middlesex 
held on the 29th ult. it. was decided by a large majority, that 
all sittings of the court for criminal and county business 
should in future be held at the Sessions House, Clerkenwell- 
green. 


COURT OF COMMON COUNCIL. 

Thursday, Nov. 6.—The Sheriff's Court.—Mr. Deputy Fry, 
Chairman of the Officers and Clerks Committee, presented. 
report from that body, recommending certain alterations in the 
fees taken at the Sheriff’s Court, and an application for an order 
in council extending to the court the Bills of Exchange Act, 
He added that the proposed application had been suggested by 
Mx. Kerr, the judge of the court, with a view to assimilate the 
jurisdiction and mode of procedure to those of the metropolitan 
county courts. 

@ report was at once agreed to. 


Central Criminal Court.—Deputy Fry presented a report 
from the Officers and Clerks Committee, recommending the 
entire abolition of the fees received for admission to the galleries 
of the Central Criminal Court, and suggesting certain regula- 
tions for the admission of the public in future. The report 
stated that the gross receipts taken for admission to the galleries 
ia question during six years amounted to 9112 odd, and thie 
attendant expenses to 2691, leaving 6427. It had been the im- 
memorial custom to apportion the net profits amongst the. Lord 
Mayor for the time being, the sheriffs, and the swordbearer— 
the share of each amounting on an average to about 354 a-year. 
The Court expressed its approval of the abolition of the fees in 
question. Some discussion ensued with regard to the admission 
of the public in futére, but substantially the report was 
udopted. 

The Court then adjourned. 





During the sitting of the Court of Exchequer last week 
and while the jury had retired for a few minutes for refresh - 
ment, a coat belonging to one of the jurors was stclen from the 
jury box, and a very shabby one left in its stead. Exchanges 
of hats, coats and umbrellas are of common occurrence in our 
courts of law ; and having regard to the circumstance that the 
things left behind are invariably of a very inferior description 
to those taken away, it is extremely doubtful that these ex- 


' changes are the result of accident. 
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Recent Becisions. 


(Zquity, by J. Napter Hicoins, Esq., Barrister-at-Law; Common Law 
by James Steruen, Esq., LL.D., Barrister-at-Law.]) 
EQUITY. 

Joint Stock CompaNy—ACTS ULTRA VIRES—AMALGAMA- 
TION—RATIFICATION. 


Re the Eva Assurance Company ; Williams's Case, V.C. W., 
W. R., 67. 

Two very important questions arose and were decided in this 
case. It was decided in the first place that where the deed of 
settlement of a joint stock company does not contain any provi- 
sion enabling the company to effect an amalgamation with 
another company, such amalgamation cannot be accomplished 
so as to transfer the liabilities ot the company attempted to be 
amalgamated ; and in the second place it was held that although 
there had been a special general meeting which approved of an 
agreement for amalgamation, yet that was insufiicient to con- 
fer the power which was wanting in the deed, so as to affect 
the shareholders with the liabilities of the amalgamated com- 
pany. 

The present case is the first in which it has ever been defi- 
nitively decided that a company, without power in its deed to 
do so, cannot accept a transfer of the business and liabilities of 
another. In the Sea, Fire, &c., Society vy, Port of London, 
&c., Society (Ho. of Lds., 6 W. K., 24), this question was raised ; 
but the case being decided upon another point, it was not 
necessary there to decide the question. Lord Cranworth, however, 
in delivering his opinion, expressed himself to the effect that 
such @ transaction was one in which “no company would be 
justified in engaging, because it certainly cannot be said.to be 
within the ordinary scope of any company to purchase the 
goodwill of another company.” 

The second question which was mooted before Wood, V.C., 
is one perhaps of greater difficulty than the first. His 
Honour is repo to have said that “when an act 
is once established to be ultra vires, no meetings of share- 
holders, however numerous, can bind any one dissent- 
ing shareholder.” This, however, is to be taken in connection 
with the context which would appear to limit the rule to acts 
opposed to the constitution of the company, and which it could 
not legally perform in any manner; for he says,“ It was never 
intended to be laid down that a company formed for one pur- 
pose could bind the shareholders to acts not within the purpose of 
the deed.” This limitation of the rule brings it well within 
the reported decisions applicable to the question; but it leaves 
open the particular question involved in this case, namely, 
whether the acceptance of the transfer of the business of 
another company of the like nature, subject to certain liabilities, 

is or is not an act within the purpose of the deed constituting 
* the company for the purpose of procuring such business. 

As to confirmation by the shareholders, his Honour observed 
that “ no case of laches which could be imputed to the general 
body of shareholders had been made out; they might in cases of 
infancy and the like be de facto ignorant, while de jure they 
were only bound to know that to which they were held by their 
deed.” A similar question arose inthe Sea, Fire, §c. Society v. 
The Port of London, §c. Society—namely, as to the effect of the 
former society taking the business and receiving the premiums 
of the latter—upon which Lord Wensleydale observed, that “ it 
is more than questionable whether the company is liable for 
the receipts; for the mass of shareholders have this protection— 
that they can be liable only through the act of their directors, 
acting under the authority of the deed and the Act of Parlia- 
ment. Itis a captivating argument for a jury, and they are 
very often misled by it in these cases of joint stock companies, 
and likely to produce injustice, that the company have had the 
benefit of the plaintiff's goods, or service, or money ; whereas for 
the purposes of contract, the company exists only in the directors 
and officers acting by and according to’the deed; and by the 
statute law the company is no more liable than a corporation by 
charter for the act of one or more of its members, who are dis- 
tinct persons by law.” 


COMMON LAW. 
Poor Law—Paurer Lusarics, REMovAL or. 
Strand Union, Respondent, v. St. Giles'-in-the-Fields, Appellant, 
9 W. R., Q. B. 52, 


For the litigation in this case, the framers of the Act 11 & 12 
Vict. c. 111, seem to be chiefly responsible; as they neglected to 
insert some words essential to the clearnessof its meaning. The 
first section of that Act repealed a clauso on the same subject, 








viz., the status of a pauper’s family with respect to the cost of 


their maintenance and their place of settlement, which was 
contained in the 9 & 10 Vict. c. 66; and while substituting an 
amended enactment, did not proceed to incorporate the new pro- 
vision into the former Act, by providing that the two should be 
read together. Such being the course of legislation with regard to 
paupers generally, there came a still more recent Act (16 & 17 
Vict. c. 97) which dealt with the costs of maintaining a pauper 
lunatic, and directed him to be maintained out of the common 
fund of the union, provided that when sent to the asylum he 
was exempt from removal to his parish “ by reason of some 
provision in the 9 & 10 Vict. c. 66.” Now the only provision 
which could so exempt him was that one which was repealed 
by 11 & 12 Vict.cap. 111; and therefore it was argued on be- 
half of the union to which the lunatic in question had been 
sent to be maintained, that he did not come within the terms of 
the 16 & 17 Vict. c. 97 at all, The Court, however, said that 
the intention of the Legislature must have been that the 9 & 
10 Vict. c. 66 should be read in all respects as if the provision 
substituted for the first section by the subsequent Act, had been 
originally inserted in the former Act; and that the lunatic there- 
fore was exempt by reason of a provision in 9 & 10 Vict. 0, 66 
within the meaning of 16 & 17 Vict. c. 97; and that the costs of 
maintaining him did, therefore, fall on the common fund of the 
union. Information as to the manner in which the two first of 
the above statutes bears upon the status of irremovability in 
another point of view, namely, with regard to the inheritable 
quality of such status will be found in the case of Reg. v Elvet* 
(7 W. R., Q. B. 586; 29 L. J., M. C. 17). 


MAaGIsTRATES—LIABILITY OF —ALLEGATION OF MALICE, 
Somerville v. Mirehouse, 9 W. R., Q. B., 53. 

The all-important question, with reference to his own in- 
terests, for a justice of the peace to determine, who is called 
upon to make an order, is, whether the matter with which 
he is abouf to deal is one which is, or is not, within 
his jurisdiction as a justice, for if it be, then (provided he is 
acting without malice) he is absolutely safe by virtue of the 
clause recently passed for his protection in 11 & 12 Vict. c. 44, 
s. 1, This provision declares that in any action brought against 
a justice in respect of a matter within his jurisdiction as a jus- 
tice, the declaration shall allege that the act was done mali- 
ciously, and without reasonable and probable cause. And that 
if such allegation be not proved at the trial, the justice is to 
have a verdict. The present case shows that the omission ot 
such an allegation also makes the declaration demurrable—a 
fact which enables the justice to put an end to the proceedings 
as soon as he is served with the declaration, and without wait- 
ing for the trial. But though this seems the only point decided 
in the present instance, the case affords a useful opportunity to 
suggest that in a matter within a justice's jurisdiction, and in 
respect of which he has acted without malice, he will be pro- 
tected, although the defendant should be in a position to allege 
in the declaration that the justice had acted without reason 
able and probable cause, provided the ingredient ot malice was 
wanting. 

It is also observable that a magistrate when acting, as he 
sometimes does, in a purely ministerial, and not in a judicial 
capacity (see per Lord Denman, Linford v. Fitzroy, 13 Q. B. 
245), he is responsible for the legality of his acts, even though 
no malice can be shown; for, in such cases, the matter does not 
come within his jurisdiction as a justice. And further, it should 
be carefully borne in mind that the question of jurisdiction or 
no jurisdiction is sometimes a matter of nicety; and that the 
law requires justices to know the extent of their jurisdiction. 
As to what class of cases are within a justice’s jurisdiction, 
the following recent cases may be consulted (among other) 
with advantage—viz., Barton v. Simpson (20 L. J., M. C. 1); 
Ratt v. Parkinson (ib. C. P. 168); and Newbould v. Coltmen 
(6 Exch. 189). 


Higuway Act—Inpictment ror Non-Repair.—5 & 6 
Wit 4, c. 50, ss. 94, 95. 
Ex parte Bennett, 9 W. R., Q. B., 54. 

This case supplies an important qualification to the rule laid 
down by the Court in Reg. v. Arnould and Others (8 Ell. & Bl. 
550). ‘That was a decision under the Highway Act (5 & 6 Will. 
4, c. 50) the 94th section of which Ys to the following effect: 
« that if any highway shall appear to be, on the sworn informs- 
tion of any witness, out of repair, then the person chargeable with 
its repair is to be summoned to attend at a special sessiors 
whereat the justices (either on the report of a competent perso 


* See 3 Sol, J., p. 796, 
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or on their own view) may inflict a penalty, and order the re- 
air to be made.” And by the 95th section, if at such special 
sessions the liability to repair is denied by the party charged, 
the justices are to direct an indictment at the next assizes or 
quarter sessions to try the question. Now the case of The 
v. Arnould decided that, under such circumstances, 
the magistrates have no discretion; but are bound to order an 
indictment. The Court remarked that it would perhaps be 
better that the magistrates should be able to make such order 
dependent upon the fact of there being any person chargeable 
with the repairs in question ; but that the words of the Act were 
too strong to admit of this construction. 

Acting upon this decision, the applicant in the present 
case applied for a rule requiring certain justices to order an in- 
dictment to be prepared in respect of the non repair of a certain 
road; but it appeared that the road in question had been already 
determined by the verdict of a jury not to be a “ highway” at all, 
and consequently not to be within the Highway Act atall. The 
Court held that in such a case, viz., where a road out of repair 
was denied to be a highway, the duty thrown by the Act on the 
justices does not arise; and the application was consequently 
refused. Hence the rule is, that where a road is out of repair, 
and a person charged with liability to repair the same refuses 
or neglects to do so, the justices, on being satisfied that there is 
no question with regard to the road being a highway, are bound 
to order an indictment to be prepared. 


Correspondence. 


PARLIAMENTARY DRAFTING, 


_ As the diminution in size of our future statute books will 
depend much upon the withdrawal of all bounties‘upon verbose 
legislation, and the remuneration of the bill drawers upon some 
system which experience has recommended, it appears to be 
an obvious expedient, that bills should emanate from the differ- 
ent departments of the Government, or its subordinate 
machinery in the first instance, and, then be subjected to 
ulterior review. New enactments would thus be likely to meet 
the recognised defects, and to be free from unnecessary ordi- 
nances; while the ulterior revision is calculated to lop off the ex- 
erescences of too special views. ‘The Board of Trade in 1853, 
and the Customs in 1854, had their bills of those years pre- 
pared in their respective departments, which bills have since, as 
I am informed, continued unaltered. This is a strong proof, 
that to render laws practical, not only the suggestion of their 
principles, but the form of their legislative declaration, or dic- 
tion, should emanate from the departments of Government. 
All the departments, probably, have on their legal staff a suffi- 
cient amount of legal and natural discernment to originate 
few measures or clauses that will fall under the scythe of an 
ulterior revision. M.N. 





WHAT WE MAY NOT DO WITH OUR OWN. 


The most general application of the foregoing maxim is, 
perhaps, the denial to the citizen of a right to disobey the laws, 
although they are our own, or even to misstate them; such being 
contra bonos mores, to pass without severe censure. Yet, Mr. 
Bright, in his recent speech at Birmingham, and the Times of 
the 6th inst., re-echoing the voice of Mr. Bright with a hoarse 
murmur of denial, yet accepting the truth of his statement of 
legal facts, say, first, that “there is no such thing in England 
as the law of primogenituro,” and, next, that “ the laws of entail 
are not as they used tobe.” Lest the readers of the Journal 
should suppose, that our laws have been by a silent revolution 
metamorphosed into the contrary of their ancient, and indeed 
recent state, an express denial of both these statements is here 
ventured to be offered, with a regret that our eminent oppo- 
nents consider, that law reform has already done such wonders, 
as their statements imply. As practice follows the law, primo- 
geniture exists not only in law, but also in cases where the 
owner of the soil has made a will, that is, in fact, so that, in 
both cases alike, the eldest son receives the bulk of the free- 
hold property. This the Times admits; which extenuates 
the error of its legal judgment. ‘he liws of entail are also 
precisely as they were settled by the Statute De Donis, and 

altarum’s case. Land can be tied up now, so as to be unsale- 
able in fee, for precisely the same time that it could have been 

. Temoved from the market and the laws of political economy in 
the reign of Edward IV., viz. for a life or lives in being 
twenty-one years, and nine months, the last period being a late 





judicial donation. The fiction of common recoveries, suggested 
by Faltarum’s case, and in effect then decided, as an adequate 
barring of an entail. and a restoration of the entailed land to 
the uses of commeree, has doubtless been abandoned for the 
simpler process of the enrolment of the deed barring the en- 
tail. The enrolment, however, is as unnecessary and inex- 
pedient a device, in point of principle, though indispensable in 
the present state of the law, as the ancient systems of re- 
coveries, fines, and warranties. The Act for the abolition of 
these strongholds of technicality did not abrogate or alter the 
law of entails, nor even the principle on which the barring of 
entails was accomplished. This principle appears to have been, 
and is, that tenants in tail might, if they choose, become 
tenants in fee, but should not do so, without a little trouble, 
unnecessary as it appears in any view, except as a homage to 
the majesty of the law, and a proof of obedience to her dic- 
tates, even when troublesome, or apparently anile. Mr. Bright, 
and the Times, therefore, are preniature in anticipating as a 
Sait accompli what, at the present rate of legal progress, is 
likely only to happen, if ever, a century from the present 
date. ZENO. 





HINTS TO THE PROFESSION. 


These are days of professional struggle; and to no profession 
more so than that of a solicitor. When our difficulties arise 
from the ordinary incidents of fair competition, none can com- 
plain; but when to these are added the unfair inroads on profits 
already diminished,—of men not so weighted for the encounter 
as we are—of men who are not subjected equally to taxation, 
and of whom the same educational acquirements are not 
expected—there need be little apology to any one, still less to 
the Solicitors’ Journal for calling attention to the present state 
of the profession, and attempting to suggest a remedy for it. 

Many of our difficulties are matter of notoriety. Estate 
agents, land surveyors, accountants, debt collectors, and trade 
protection societies, all dishonestly divert from us fair profits and 
earnings. They actively injure us in two ways. In ‘one, 
by undertaking to do what is really attorneys and solicitors 
work; in another by continually representing to the public, the 
danger of going to lawyers, who will to a certainty, as their 
interest is, lead their clients into lawsuits. Agents are common 
everywhere, who draw agreements, even leases, assignments, 
call their employers “clients,” and in a score of ways, act as 
and charge as solicitors; but are put to little expense for 
education, or professional training, and are not liable to certifi- 
cate duty, or taxation of their bills. This is all trite information. 
But it proves, and our complaining admits it, that these pseudo 
lawyers have in great part beaten us real ones in competition for 
the public favour. How have they done this ? To the minds of 
many who have thought over these things, the reason seems to 
be, that agents profess to charge a fixed per centage for their 
remuneration on all sums passing through their hands. This 
is doubtless a profitable and handsome recompense. Still the 
mode of estimating it recommends itself to the employer. He 
thinks he is prepared for, and knows the worst the matter can 
cost him. He has not to wait anxious months before he gets 
the hated bill of costs, which item by item disgusts him by its 
reminder of annoyances and reverses he would gladly forget, 
What is our remedy? Upon this I merely write to evoke 
opinions, and so obtain the best suggestions, I venture to 
think, that though at one time it may have been thought so, 
it woald not now be derogatory to the profession to require for 
its remuneration in the collection of debts, rents, and all 
other matters presenting a money standard of calculation; a 
per centage on the amount. Scriveners were, and are 
expressly by custom and law allowed to do so, and what 
solicitor will deny he is a scrivener ? Perhaps, too, it might 
be made practicable and customary to consult a solicitor at a 
single interview, and then and there pay his fee. An 
announcement of such modes of doing business as I have 
indicated (if sanctioned by leading members of the profession) 
would rally many a wavering client to his old adviser. 
Besides, if there is one thing more in arrear than another 
with asoliciter, it is the making out of bills. Either he must 
employ at great expenses persons qualified, or himself labour 
to draw up his charges in fitting phraseology and con- 
sistency of time and fact. All of us know it to be a laborious 
business, This would be got rid of almost entirely, with its 


coucomitants of taxation, by the change advocated. I do, 
then, beseech the attention of all our professional brethren 
to the consideration of this matter Of the higher, because it 
deeply concerns the lower, of the lower because it is becoming 
to them a question of mere existence. 


A Soiciror. 
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THE LAW OF JUDGMENTS (23 & 24 Vicr. car. 38.) 


In your article of the week before last, you very ably illus- 
trate the relations of the old and new law as to notice and no 
notice to purchasers and creditors, and how they are variously 
affected thereby, and the inharmonious and inconsistent legis- 
lation thereon. In your remarks on the recent enactment, you 
say that there is nothing to prevent a creditor re-registering his 
execution every three months; I would suggest that if there is 
nothing to prevent it, the Act contains no provision for re-regis- 
tering, and appears to me intended to deprive a creditor of any 
remedy against a purchaser after three months, unless the writ 
of execution is put in force. 

You think, that unless the creditor could re-register the exe- 
cution, he would forego his claim altogether, you mean, of 
course, against purchasers; there is nothing to prevent a credi- 
tor at any time after such three months from enforcing his 
claim against the estate of his debtor; after three months, a 
purchaser would not be bound unléss the execution was en- 
forced before the execution of the conveyance and payment of 
the purchase money. A purchaser would be bound to satisfy 
an elegit, tenant, although more than three months had elapsed 
since the registration of the execution. Several questions arise 
in considering the probable operation of the Act as regards en- 
forcing executions. 

Ist. A creditor puts a writ of execution in the hands of the 
sheriff, who returns—nzhil: 

Qy? Is this putting the writ in force in compliance with the 
requirements of the Act, if so, is the new law satisfied, and 
would the judgment have the full effect and force of the pre- 
vious law, as though the 23 & 24 Vict. c. 38, had no existence, 
and a purchaser be affected by the registered judgment, al- 
though the execution may not have been registered within three 
months before the completion of the purchase? 

2nd. The sheriff not finding sufficient to satisfy the judg- 
pay debt out of the real and personal property of the defen- 


t: 

Qy? Would the judgment remain a charge for the balance 
on the real estate of the defendant, either possessed at the time 
or after acquired? 

3rd. If a writ of execution is issued in one county, would it 
affect a purchaser of property situated in another county ? 

4th. Is a writ of elegit only intended by the Act? As lease- 
hold property can be extended under a jieri facias, would not 
a purchaser of leaseholds be affected by the registration of such 
a writ? and would the issuing and registering of a fiert facias 
affect a purchaser of freeholds, as the writ is not defined by 
the Act? 

Some light thrown upon the above queries would greatly 

assist in the understanding of the Act, and help to determine 
the position in which judgment creditors and purchasers stand 
to each other. 
_ Had it been the intention of the Legislature to limit the time 
in which a creditor should enforce his judgment against the lands 
of his debtor in the hands of a purchaser, might it not have 
been provided that a purchaser should not be affected by a 
judgment after five years (or such a period as might be reason- 
able to enable a creditor to procure satisfaction of his judg- 
ment); this would prevent the difficulty of compelling a 
creditor to enforce his execution forthwith, which will fre- 
quently press hard upon the debtor. 

It is well known that in the majority of cases where the 
creditor is unable to procure satisfaction of his judgment, he 
registers it on the chance of what it may bring him without 
having any exact knowledge of his debtor having any real pro- 
perty, and by so doing often obtains satisfaction of his claim. 
That a creditor should be so helped is reasonable enough, and 
we should be careful to prevent any collusion between fraudu- 
lent debtors and purchasers whereby a creditor might be 
evaded. You observe, “ Why should not judgment creditors be 
protected as purchasers by those who profess to have the 
interests of purchasers in view?” and seem to think that an 
assimilation to the Irish Judgment Acts would be an improve- 
ment; and it appears this could be effected by making the 
register notice to all, which would place the law of judgments 
on a more uniform and positive footing. The 3 & 4 Vict. c. 82, 
provides that notwithstanding a purchaser having notice of a 
judgment, he shall not be affected thereby until such judg- 
ment is registered; this seems intended to remedy difficulties 
about notice ; but to render the enactment more perfect, the 
converse should have been enacted, that when so re- 
gistered, it should be notice to all, and have - pro- 
tected the creditor as well as the purchaser. It is 
the general practice for purchasers to make these searches, 








and it is not unreasonable to surmise that when they are 
omitted it may be that the purchaser purposely endeavours to 
prevent notice being proved against him, although it is a dan- 
gerous proceeding, since slight circumstances may fix him with 
constructive notice. 

In relation to incumbrances on land, could not mortgages 
be registered in the name of the mortgagor, and in a simple 
and inexpensive way, similar to judgments (probably the pay. 
ment of a shilling registering-fee would pay the expenses of 
keeping a register)? Such register would greatly help to pre- 
vent a variety of litigation amongst mortgagees without notice, 

It would save expense and complexity if a purchaser was 
bound by a judgment if registered in the Common Pleas, 
although not registered in the local registers (Middlesex, &c.) 
At present a creditor to charge property in a registering county 
has to register in the local office, for which purpose a memorial 
is required verified by an affidavit, and the memorial and affi- 
davit must be stamped, the memorial must also be certified to 
by a master of the court in which the judgment has been 
entered up, a costly affair, and unnecessary if the simple 
memorandum as is the practice in the Common Pleas is suffi- 
cient. In addition to the local registering the creditor 
should also comply with the later act and register his 
judgment also in the Common Pleas; and if he 
wishes to take advantage of the best security he can 
obtain, he would of course do so, to get a charge on any 
property his debtor may have in an unregistering county. And 
now by the new Act he must in all cases register his execution 
in the Common Pleas. This threefold registering is not either 
of any benefit to a purchaser, who has to search twenty years 
in the local office, and if he finds a judgment there, the par. 
ticulars necessary to identify the defendant not being registered, 
he is compelled to make troublesome and sometimes un- 
satisfactory inquiries. A prudent purchaser would also search 
the Common Pleas register it being doubtful whether a 
purchaser with notice would not be bound by a judgment 
registered there, although not registered in the local office, and 
would avoid being so placed that notice might be proved 
against him. It would be an improvement were the necessity 
for this double registering and searching prevented. Also if 
the expense of enforcing a writ of elegit were lessened, these 
matters should have some consideration in future legislation. 
Complications of this nature are quite sufficient to render 
inoperative and burdensome laws, that if carried out by a more 
simple machinery and certain action would be equitable and 
beneficial. 

Ihave thrown off these remarks somewhat loosely, but with 
a view to provoke some further public discussion on the sub- 
ject, and help to make another change, should one take place, 
more satisfactory and so far as possible final. Q. 





RIGHT OF TRUSTEES TO BE RECOUPED IN 
RESPECT OF BREACH OF TRUST. 

In the proposed suit by one of the family against the 
trustees and the husband, the Court would perhaps direct that 
any property taken by the husband under the settlement should 
be liable to make good the breach of trust (see Clive v. Carew, 
7 W. R., 433); property taken by the wife to her separate 
use was held liable for the value of a pearl necklace improperly 
sold by her; but the Court would give no relief to the trustees 
against the husband for the breach of trust committed by the 
trustees. The remedy of the trustees against the husband 
would be at common law by an action to recover back the 
money lent. C. 





BAR ETIQUETTE. 

I am much obliged by your insertion of my letter on “Bar 
Etiquette” in your journal of the 3rd ultimo. By a somewhat 
curious coincidence, Mr. Shaen’s paper on that subject was also 
printed in the same number. From it we gather, that the Ox- 
ford Circuit is not the only one on which the suitors are fleeced 
avowedly and openly, for the sake of giving guineas to young 
gentlemen whose only title to them consists in the bare fact 
that they are junior counsel, and have done nothing whatever 
to deserve them. 

Mr. Shaen informs us, that he sometime ago, being concerned 
professionally for a client, “and the case being a perfectly sim- 
ple one, prepared only a single brief.” Now mark the sequel, 

“ Conticuere omnes, intentique ora tenebant.” 
Or, to express the same idea less classically ,— 
“Silence! hush! shouts the crier, His Lordship is ready: 
Now Jurymen, enter the box, and sit steady,” 
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Scarce had the orator retained by Mr. Shaen commenced his 

, when a buzz of, “ Where's your junior?” arose amongst 
his hungry compeers, who pressed their claim so pertinaciously, 
that at length the brief-holder explained that Mr. Shaen must 
really “Give him an assistant labourer, as he (the counsel) was 
not allowed by the etiquette of the Bar to open the pleadings 
tothe jury.” Mr. Shaen’s objections to this absurd extortion 
were urged as vehemently and as ineffectually as my own had 
been, but he at length succumbed, having in fact no choice left 
him. Still Mr. S. in one respect was less unfortunate than I 
had been, since I, even to this day, am ignorant whether my 
“guinea, fee and tail brief,” did or did not eventually become 
the spoil of the junior counsel who, par excellence, had done 
the least—if to do less than nothing at all be possible—to 
merit them; while on the other hand, in Mr. Shaen’s case, 
“the Bar, by rapid self-examination, succeeded in ascertaining 
who was the Junior,” and that point settled, the Benjamin of 
the circuit, blushing, hesitating, and recalcitrant, was “pushed 
up to the side” of the gentleman who had been originally re- 
tained, and thus conveniently located, the two gownsmen— 

“Both pleading of one cause, both in one key, 

Droned o’er the brief, due but to one of them, 

As if their hands, their sides, voices, and minds 

Had been incorporate.”— 

“ Awkward enough I grant, but surely not oppressive,” cries 
the uninitiated reader; who save themselves were prejudiced 
by this droll exhibition?” Alas! “one brief, two fees,” is it 
should seem, de rigeur; for this “ bar etiquette,” continues Mr. 
Shaen, “increased the amount of costs. by some few pounds 
without the slightest corresponding advantage to the client.” 

But, for this last remark, which tells indeed an ower true 
tale, these exhibitions would have been ridiculous, but nothing 
more, since if the judge did not consider them disgraceful, Mr. 
Shaen and I—involuntary actors in them—had no occasion to 
beg his lordship’s pardon “ for making of his court contempti- 
ble.” The whole system of “tail briefs,” and needless fees is, 
however, based on wrong, since courts are constituted to redress 
the  seyeege of suitors, and not to swell the money bags of 
counsel. ° 

Mr. Shaen proceeds in his very valuable paper to dilate on 
certain other points of etiquette, observed with more or less 
exactness amongst the bar; but these, however frivolous he 
and I may think them, affect the long robe inter scipsos only, 
the public being uninjured, and the attornies having nothing 
atallto do with them. At first sight, indeed, those minutiz of 
Gireuit regulation, which forbid a barrister to dine or walk dur- 
ing the assizes with an attorney, or to dance at an assize ball 
with an attorney’s daughter, seem supercilious; but the real 
fact is unquestionably, that these rules are barriers planned not 
to guard the counsel from the intrusion of attornies. but to 
save these latter from being torn to pieces by the rival assiduity 
of contending would-be-brief-holders. Some few practitioners 
may indeed be ruffled at what they call the hauteur of the long 


robe, 
“ Alas! the Big-wig’s gratitude 
Hath rather set me mourning.” 
As a rule, the barrister who rises by servility will, when 


sage is obtained, be overbearing. No doubt. Yet this, so 
ing as we have briefs for scarce one-twentieth of the expect- 
ants, may be indeed a grievance; but we can remedy it, 
or it will cure itself—and, after all, it is but “turn and turn 


“ Folks change their manners as their fortunes change.” 


Gil Blas loved passionately a lively little actress attached to 
the royal company of comedians at Madrid, but who had ori- 
ginally been a soubrette. ‘“ Now, prythee, Laura!” cried 
Signior de Santillane, “ why, all these airs? For what do you 
take yourself ; and why so uppish always in the afternoon ?” 
—"t omit the differences of my daily occupations,” replied 
Laura ; “Iam, I own, a waiting-maid every morning for our 
prima donna; but then o’ nights, I an alternately a Queen, 
an Empress, and a Vestal Virgin, or even, now-and-then, a 

less ; thus, on the aver: my dear Gil Blas, I am, at 
least in my own estimation—let mo see—a Marchioness, and 
4s & Marchioness I will, when I wear my silk gown, be treated.” 

The rule forbidding circuiteers to enter an assize town before 
the afternoon of the Commission-day, though it may be, and 
doubtless is, at times an inconvenient one ; seems, however, to 
be based upon the principle of “ Let us all start fair!” and is, 
unquestionably, of very ancient date. Roger North informs us, 
that when his brother Frank (afterwards Lord Keeper Guild- 
Saray the Norfolk circuit, the whole bar got drunk at 

» and Frank, especially, so very tipsy, that he in- 





sisted, in spite of argument and remonstrance, on riding full 
drive into s horsepond. Here, his brethren acting on the prin- 
ciple of “The devil take the hindermost,” left him, and scut- 
tled away in the hope of anticipating a stray brief or two, while 
North’s clerk—“ at that time, fortunately, sober”—extricated 
his master, and with no small difficulty brought him round 
again. The first use which Frank North made of his recovered 
senses was to gaze around and cry out anxiously, “ Where are 


they ?” and that fact ascertained, to clamber awkwardly upon 
his nag, and gallop off after his briefs, fees, and learned 
brethren. 


Law Club, London, B. Buunpx1, F.S.A. 


5th December, 1860. 
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The Provinces. 


Warwick.—An action was lately tried before Mr. F. Dins- 
dale, the judge of the county court, Warwick, which was 
brought against the London and North Western Railway Com- 
pany by a dealer in china for damage done to certain goods 
while in their custody. Itappeared that the goods were brought to 
Warwick by the London and North Western Railway Company, 
but that they had in the first place been consigned to the 
North Staffordshire Railway Company. The former company 
relying upon previous decisions resisted the claim on the ground 
of the consignment not being to them but to the latter com- 
pany, with whom, alone, they contended, rested the responsi- 
bility of fulfilling the contract. Mr. Dinsdale, however, decided 
that since the damage had clearly been occasioned by the 
negligence of the servants of the Londonand North Western Com- 
pany the latter were liablefor the damage, He accordingly di- 
rected a verdict to be entered for the plaintiff, leaving the two 
= to settle the question of contract between them- 

ves. : 
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Ereland. 


Lucat Epucation—New Rutes. 

The education of attorneys and solicitors has at length 
met with some attention on the part of that dignified body 
the Benchers of the King’s Inns ; and several new rules 
have been promulgated, and are subjoined. It should be 
explained that the admission of solicitors in Ireland is re- 
gulated by ancient usage, by the benchers, and whether this 
was an encroachment, as some allege or not, it would be 
hopeless to attempt to wrest this jurisdiction from the hands 
which have so long held it. The control of the benchers over 
the solicitors’ branch of the profession has already been fully 
described in this journal. [S.J.. Dec. 17, 1859, p. 102.} 

The only rule of the new code that seems peculiarly open 
to objection is that requiring that the new professor of law 
shall be a barrister of some years’ standing. There is no 
reason in the world why a solicitor, if otherwise possessed of 
the requisite fitness for teaching articled clerks, should be 
excluded by the terms of the rule. We are surprised that 
the Lord Chancellor, Lord Justice, and other eminent per- 
sons forming the committee of benchers from whom these 
rules emanated, should have assented to so ungracious and 
unnecessary a restriction. 

Rotes.. 


“1, That from and after the Ist of January, 1861, no per- 
son seeking to be bound apprentice to an attorney or 
solicitor, shall be required, in his petition for that purpose to 
be addressed to the benchers, to make any statement with 
respect to his education or literary qualifications ; nor shall 
he, or any person on his behalf, be obliged to make affidavit 
in respect to the matters aforesaid. 

“©9,. That from and after the Ist of January, 1861, every 
person who shall seck to become the apprentice of~an attor- 
ney or solicitor, shall, previous to the making of the order of 
permission to become bound, pass an examination in the 
following course of instruction, that is to say ;— 

Latin—Cesar's Commentaries, first book ; Sallust ; Virgil 

first three books of the A‘neid. 

History—Liddell’s Roman History; Smith’s History o 

Greece ; Abridgment of Hume’s History of England. 

Arithmetic—Galbraith and Haughton’s Treatise; or The 

Theory and Practice of Arithmetic, as used in the na- 
tional schools. 
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Book-keeping—The treatise used in the national schools. 

Geography—Sullivan’s Geography Generalized. 

English Composition, and Writing JSrom Dictation ; in 
which penmanship and orthography will be taken into 
consideration, 

“3. That such preliminary examination shall be held at 
the King’s Inns’ lecture-room in the week next previous to 
each term, before the Legal Education Committee, the Moral 
Examiners of the three law courts, and the president and 
vice-president of the Incorporated Society of Attornies and 
Solicitors of Ireland, who shall be specially summoned to 
attend; and it shall be conducted by a fellow or scholar of 
Trinity College, or some other competent person, for that 
purpose to be selected by the Legal Education Committee 
All petitions and memorials shall be presented at least: 
seven days before the commencemen} of the term. 

“4, That the names of the several persons who shall have 
passed the said examination, shall be posted in the hall of 
the four courts, in the Solicitors’ Buildings, and on the door 
of the lecture-room at the King’s Inns. 

“5. That, for the improvement of the legal education of 
persons seeking to be admitted attornies or solicitors, there be 
instituted a professorship of law, specially adapted to the 
wants of that branch of the legal profession. 

“6. That such professorship shall, from time to time,be filled 
by some member of the Irish bar, of not less than six years’ 
standing, to be elected by the benchers ; and that he shall 
hold office for three years. 

‘7. That the salary of such professor be £100 per annum; 
and that his duties be such as shall, from time to time, be 
prescribed by the Legal Education Committee. 

“8. That, with a view to create a fund for liquidation of 
the expenses occasioned by the foregoing arrangements, the 
fee of £3 3s. shall, in addition to all other fees, be paid to the 
treasurer of the King’s Inns by each person hereafter seeking 
to become bound apprentice to an attorney or solicitor. 

‘9. That it be recommended to the judges of the Courts 
of Queen’s Bench, Common Pleas, and Exchequer, to make 
rules or regulations in their respective courts, to the effect 
that, after the last day of Michaelmas term, 1860, no sum of 
money shall be payable by any person seeking to be admitted 
an attorney, as a fee to or for the benefit of the Moral Ex- 
aminers of either of the three law courts, appointed pursuant 
to the 13th & 14th Geo. 3, c. 23; but that the fees which 
would otherwise be payable to the Moral Examiners by per- 
sons already bound, shall be paid to the treasurer of the 
King’s Inns. 

“10. That an examination in law (including the practice 
of the courts, and the general duties of an attorney and soli- 
citor) shall be held in the week next previous to each term ; 
at which the apprentices who shall have then actually com- 

the period of their apprenticeship, or who shall be 
within six calendar months of such completion, may present 
themselves. 

“11. That such examination in law shall be conducted by 
the aforesaid professor, and some one of the Moral Examiners 
to be selected for the purpose by the Legal Education Com- 
mittee, in presence of the benchers, the Moral Examiners, 
eee and vice-president, as aforesaid, all of whom shall 

specially summoned to attend. 

“12, That no person hereafter to be apprenticed shall be 
admitted an attorney or solicitor who shall not have passed 
the foregoing examination in law, unless by special order of 
some one of the superior courts of law or equity. 

‘13. That prizes upon a scale hereafter to be determined, and 
also certificates of merit, may be awarded by the Legal Edu- 
cation Committee, to such persons as shall have distinguished 
themselves at the examination in law, and whose morals and 
| ag pam for the profession shall have been approved by 

Moral Examiners. 
“14, That the names of the several persons who have 
sed the said examination in law, arranged in alphabetical 
order, shall be posted in the hall of the four courts, in the 
Solicitors Buildings, and on the door of the lecture-room at 
the King’s Inns; and that upon the list of persons so to be 
posted there shall be notified the prize or other distinction of 
merit to which any of such persons may haye become 
entitled.” 





Common Pivas—Miss Ayiwarp’s Casz, 
All readers of newspapers are by this time aware that 
Miss Aylward, a Roman Catholic lady of a3 ogee has 
been committed by the Court of Queen’s Bench for contempt 














in giving insufficient replies to certain interrogatories put to 
her on the subject of the part she took in the abduction of 
some children. The children have not as yet been recovered, 
and as Miss Aylward’s replies were unsatisfactory, she wag 
sentenced by the Lord Chief Justice, the other members of 
the court concurring, to be imprisoned for six months in 
Richmond Penitentiary. This happens to be a criminal pri- 
son used for male offenders only, the judges, as also the other 
persons in court, having been, it seems, unaware of the fact 
that female offenders are incarcerated in a different building. 
To the latter place, however, Miss Aylward was specdily 
transferred. 

Her next proeeeding was to apply to the full Court of Com- 
mon Pleas for a habeas corpus, on divers grounds, An arra' 
of counsel appeared, and argued for her that her commitment 
was illegal by reason of the mistake made in the place of im- 
prisonment. The case of Lieutenant Ailen—released last 
week from Millbank—was cited as proving that the place of 
punishment named in the sentence is material, and’ cannot 
be altered or varied from. It was also contended that “ con- 
tempt” is a civil and not a criminal offence, and that a per- 
son committed for contempt ought to be lodged in the Mar- 
shalsea or debtors’ prison, and not in a gaol or criminal pri- 
son. The arguments having concluded— 

Monauany, C. J., remitted the prisoner to her place of con- 
finement, the Court unanimously holding that the Court of 
Queen’s Bench had full power to imprison in any place it 
judged best ; and that its decision could not be reversed by 
another court of co-ordinate jurisdiction. 

Right Hon, A. Brewster, Sir C. O’Loghlen, Q.C., J, 
O'Hagan, and Devitt, with Mr. Mooney, attorney, appeared 
for the prisoner, and McDonogh, Q.C., and Brereton, Q.C,, 
with Mr. John Martin, attorney, for the prosecution. 





TaLk oF THE Four Courts. 

It is stated that several gentlemen are to be called within 
the bar immediately ; among them are Messrs. Charles Shaw, 
R. A. Exham, W. Sidney, and R.H. Owen. The Evening 
Mail gives some further “ information,” which can only be 
regarded as a playful hint, that her Majesty’s counsel are 
already far too numerous. This authority states that when 
the new batch of silks is created, ‘‘ the Lord Chancellor will 
at the same time, in compliance with a requisition numer- 
ously and respectably signed, call several of her Majesty's 
counsel back to their old estate at the outer bar !” 

The Lord Chancellor’s list of causes has already been gone 
through, and the Master’s'lists are also very light, conse- 
Geena there is much complaining of the state of business, 
on the part of those practitioners who confine themselves to 
the equity courts. 


& 


Reviews. 








A Treatise on the Principles of Pleading in Civil Actions ; 
comprising a summary account of the whole proceedings in 
a suit at law. Being the sixth edition of Mr. Serjeant 
Stepl.en’s work under that title, with alterations adapting it 
to the present system. By JAmes STEPHEN and FRANCIS 
F. Pinner, Barristers-at-Law. London: Stevens & Sons. 


No edition of Mr. Serjeant Stephen’s treatise on pleading in 
civil actions has been published since the Common Law [ro- 
cedure Act, 1852. The very numerous decisions upon that 
statute, and the radical changes introduced by it into the sys- 
tem of common law proceedings, made it a difficult task to 
adapt by means of notes or slight alterations of the text the 
new system of pleading to a work intended to be a eompendions 
account of the old, which was in many respects so different. 
The editors, therefore, while preserving entire large portions 
of the original work, have throughout made considerable 
alterations and additions, and hold themselves responsible for 
the whole; although the work is published as a new edition of 
the well-known treatise of Serjeant Stephen. The general 
plan of the editors, however, is very similar to that of the 
original author, ‘There is, first, a summary account of the 
proceedings in an action from the cogamencement to its termina- 
tion. Then comes a chapter on the principal rules of plead- 
ing—each rule being treated separately in distinct sections, and 
illustrated by reference to authorities, for the purpose of throw- 
ing light either upon the principles involved, or upon points of 

where they are concerned. The present treatise is 
admirably suited for students of the law who desire to have 4 
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clear conception of the principles of the existing rules of 

ing; and the style in which it is written is so pleasant as 
to make it really an agreeable book for any one to read— 
what can rarely be said of any law book, 





The Magisterial Synopsis ; a Practical Guide for Magistrates, 
their Clerks, Attornies, and Constables, in all matters out of 
Quarter Sessions; Summary Convictions and Indictable 
Offences, with their Penalties, Punishments, Procedure, &c., 
being tabularly arranged. By Grorcr C. Oxz, Assistant 
Clerk to the Lord Mayor of London. Seventh Edition en- 
larged and improved. London: Butterworths, 


Mr. Oke has long been appreciated by the profession asa 
writer, peculiarly well versed in magisterial law. His “ Ma- 
gisterial Synopsis,” the work through which he first became so 
widely known, has been throughout the length and breadth of the 
country what it professes to be—a practical guide for magistrates, 
their clerks, attorneys, and constables in all matters out of 
quarter sessions. It will be seen that the work has already 
reached a seventh edition, the last edition having been got 
through very rapidly. In a work of this kind, and one, more- 
over, which has already received the best marks and tokens of 
the approbation of those for whom it was composed, it would 
be impertinent for us to affect any detailed criticism upon its 
merits, We need only say that the new edition is in excess of 
the previous one in point of bulk, to the extent of about one 
hundred and twenty pages, in which there is not an unneces- 
sary word; Mr. Oke everywhere exhibiting his anxicty to com- 
press the subject matter into the smallest allowable compass. 
The present edition, moreover, contains several new titles which 
are rendered important by the 20 & 21 Vict. c. 43, enabling 
the opinion of a superior court to be obtained in many new 
cases, Mr. Oke, in his last preface, remarking upon the start- 
ling proportion which statutes relating to the duties of the 
magistracy bear to the whole number of those en- 
acted, observes “that the public general statutes 
on magisterial law which are added each year torm on 
am average one quarter of the number of those passed. 
During the last session, as to which so much has been said and 
written, 42 of the 154 Acts passed related more or less to the 


duties of justices of the peace. In 1858, there were 26 out of 


110; and in 1859, there were 32 out of 101.” It is fortunate, 
therefore, that the demand for such books as the “ Magisterial 
Synopsis” creates so quick a sale, as it is obvious that every 
two or three years the law relating to the jurisdiction of 
justices of the peace must require complete revision. The most 
useful feature in Mr. Oke’s Synopsis, and what, no doubt, has 
made it a universal book of reference for magistrates through- 
out the country, is his, original and convenient plan of 
arranging offences both summary and indictable in a tabular 
form, exhibiting at a glance the penalties, punishments, and 
procedure, with extremely intelligible references to the statute 
law, and to judicial decisions, Mr. Oke’s tables of the 
wriminal law are models of precision and ingenious arrange- 
ment, 
—_—-_ > whip 


Metropolitan and Provincial Law Association. 


_ JUSTICE AND ITS MISCARRIAGES, WITH OB- 
SERVATIONS UPON THE NECESSITY OF AP- 
POINTING A MINISTER OF JUSTICE. 

Mr. Joun Turner read the following paper at the New- 
castle Meeting of this Association :— 


There is nothing of more importance in all civilized 
countries than the pure and perfect administration of justice. 
It is in reliance on the protection which the law is presumed 
to give to every subject that the natural liberty to avenge 
personal wrongs and to redress injuries is abandoned, and 
the more rational appeal to lawfully constituted authority is 
resorted to. The protection of person and property by the law 
is the link which binds the subject in allegiance to the 
sovereign, and compels a willing submission to the payment of 
heavy and burdensome taxes to the State. If, therefore, 
Justice is so indifferently administered that no one can rely upon 
it for protection—if it is so uncertain that it becomes a question 
whether it is not better to submit to wrong—rather than 
aggravate the evil by an appeal to tribunals upon whose 

isions no certainty of justice can be expected, then, indeed, 
the primary object of all government is defeated ; and whatever 
country is so situated, is reduced to a condition inferior to 





those less civilized states, whose laws give assured protection, 
without the “ glorious uncertainty,” which, to some extent, 
is the reproach of our system of jurisprudence. It is impossible 
to overrate the importance of this subject to professional men. 
Our living depends upon the confidence our clients place in 
courts of justice to redress their wrongs; and to the growing 
feeling of distrust in the sufficiency of existing tribunals may 
not unfairly be attributed some portion of the falling off in 
the practice of professional men which has of late years become 
so painfully manifest. It is desirable, therefore, that a calm 
investigation of our own judicial systems should be made, to 
see whether they fulfil the reasonable expectations of the suitor 
and the public. It would have given me great satisfaction had 
some person of more ability, and greater influence, brought this 
important subject under your consideration; but in the hope 
that other gentlemen will give the matter the benefit of their 
experience, I will endeavour to place before the meeting those 
circumstances which appear to me to show, that while other 
departments of science are pursued with success and benefit to 
mankind, that of law and justice holds but a doubtful position. 
It would appear that our lawgivers have been very sensible 
that the administration of justice is far from perfect—at least, 
this may be inferred from the great number of new laws, new 
systems of procedure, and endiess changes which are constantly 
taking place; and if there were any prospect of amendment 
from such perpetually recurring alterations, neither the pro- 
fession nor the public would have reason to complain of them. 
There must be something essentially wrong, which is not 
generally understood to call for so much change. If we 
appeal to positive law in the statute books, we certainly 
find imperfections, but not to an extent to account 
for the great distrust of law exhibited by suitors 
and the public;—and as the Common Law professses 
to have a remedy for every wrong it is not to that 
department of jurisprudence we must look for the evils 
which have created such distrust. We have our systems 
multiform and complex—our equity jurisprudence and its pro- 
cedure—our common law courts and their procedure—our code 
of bankruptcy and insolvent law—our county court law, and, 
not the least important, our criminal jurisdiction. From each 
system complaints arise of imperfect justice, or rather of in- 
justice, and the charge is the more mischievous from its gene- 
rality. That vague term, “ The Law,” is always accused of 
being the real delinquent, the administrators of justice never 
being suspected of having any hand in the matter, and as a 
consequence changes of form and of procedure have been the 
chief object of law reformers. With the changes of procedure, 
however, there has been no abatement of complaints, and 
whether the fears of suitors are well grounded or not, it is cer- 
tain that a vast number of persons avoid to the uttermost an 
appeal to courts of justice to redress their wrongs, and submit 
to what they deem to be injustice, rather than trust the result 
to an appeal to legal tribunals. What is the cause of this 
standing aloof? We have courts of appeal to correct the 
errors of judgment in inferior tribunals, and our judges are 
reputed to be the wisest, the most learned, and the most up- 
right in the world. What, then, are those evils, which are so 
painfully felt that not only the great mass of the public abstain 
from resorting to courts of justice, but attornies and solicitors 
are constantly under the necessity of advising their clients to 
submit to wrong, rather than risk the greater evil 
of litigation? What are those evils which are so 
avoided? If the course of procedure is unexceptionable, and 
the judges above suspicion, what is there to avoid? I speak 
not only for myself, but I believe also the mind of the profes- 
sion, when I answer these questions by saying, It is the great 
uncertainty which may attend the result of litigation,—the 
doubt that what appears a plain and simple case may never be 
understood, and that common sense, justice, and reason, may be 
set aside when the day of trial arrives. It is because I think 
that this impression upon the mind of suitors may be overcome 
that I have ventured to bring the subject before you for disons- 
sion, Our respect for the judicial office acts as a restraint upon 
anything like free discussion respecting the merits or demerits 
of particular judges; and it equally restrains us from referring 
to any of their decisions in a manner which can render them 
the subject of comment by others. That great and distinguished 
men do now adorn the bench as in times past no one can dis- 
pute, but that the greatest and wisest sometimes make mistakes 
is a fact known to every lawyer. Lord Brougham, in giving 
the judgment of the House of Lords in Cottle’s case in August, 
1850, attributes the errors of the judges as the result of erring 
human nature, “ No judge,” said his lordship, “ ought to be 
ashamed after erring to acknowledge his errors, still less has a 
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court any reason for so misplaced a shame—so unseemly a 
reéluctaiice to adinit that the dispensers of justice are subject to 
the common lot of erring humanity.” Admitting that no man 
is perfect, it is manifest there is a wide difference between the 
natural imperfection of man, and that species of conduct over 
which ‘men ‘have control. Every wrong committed may be 
attributed to the failings of “ erting humanity,” and to accept 
the imperfections cf human nature ‘asa reason for errors would 
absolve from all human fesponsibility. It is not, therefore, to 
the mere imperfection of human nature that the miscarriages 
of justice can be attributed. If the fact were so, the evil 
would be without remedy. I mean no disrespect to anyone 
whén I'say that the judges of England are like other men, 
with the same infirmities, ‘and liable to the same influences. 
They, of all men in England, are tlie only ‘persons whose posi- 
tion is irresponsible; and it is‘greatly to the credit of the judges 
that with so little control, justice should have been adminis- 
tered without any other complaint than that of uncertainty, 
and what a distinguished lawyer and statesman terms the com- 
mon lot of erring humanity.- ‘That they aré practically irre- 
sible is manifest from the laws which regulate the office of 
judge. Until the reign of ‘King William and Queen Maty, the 
judges were appointed during’ the pleasure of the Crown, and 
were liable to be removed at the discretion of the Crown, on 
the advice of the Privy Council. After the death of Queen 
Mary it became necessary to provide’ for the succéssion of the 
Crown, in the event of there being no issue of the Princess 
Anne of Denmark. King William, in a speech delivered in 
Parliament, invited the consideration of his faithful commons 
to the subject, and a’ Bill was brought in founded on 
resolutious agreed to by that body. ‘A's the Bill afterwards 
passed (12 & 13 Will. 3, c. 3), it contained ‘in the third 
clause, not only ‘regulations ‘relating to the succession 
of ‘the Crown, but also the following provision : — 
“That after the said limitation shall take effect as aforesaid, 
judges’ Gommissions be made quamdiu’se bene gesserint, and 
their salaries ascertained and established; but upon the address 
of both Houses of Parliament it may be lawful to remove them.” 
This provision, which was to take effect after the death of the 
Princess Anne’ of Denmark without’ issue, was introduced into 
the Act without any record for the reasons which called for it; 
and it is probable that King William, whose speech has no 
reference to judges whatever, was not aware of the extraordi- 
nary limitation of prerogative which the Act entailed upon suc- 
ceeding sovereigns of England. Those ms who defend this 
provision do so on the alleged grounds that it rendered the 
jadges independent of the Crown, and is’ the’ foundation of 
liberty and the palladium of Justice; for judges are no longer 
subject to any improper influence of the Crown. I do not my- 
self see the force of such reasoning—some of the greatest law- 
ers that ever lived held their commissions from the Crown 
uring pleasure, and it is a gratuitous assumptidn to suppose 
that the Crown, the ministers of the Crown, and the Privy 
Council, would attempt to poison the source of justice by impro- 
perly influencing a judge in’ the performance of his duties. 
The reasoning also implies the existence of judges of a most 
depraved and corrupt nature, for only such would permit them- 
selves to be so influenced. The influence of the Crown, if exer- 
cised, would be equally potent, and quite as eftective with such 
men, whether they held their commissions during pleasure, or 
during good behaviour. The judges represent the person and 
Majesty of the Queen in the exercise of her highest and most 
sacred duties. The Queen is the supreme civil magistrate and 
the representative of justice, and the judges exercise her autho- 
rity by commission. Looking to their high and dignified 
position, it is fitting that they should be independent of exter- 
nal influences; but it was suspecting justice in its highest posi- 
tion to place the representative above the power of the 
Sovereign. I can see no reason for the alteration which was 
made in the ancient law of England, by the statute to which I 
have referred; but having been made, I sec no reason for alter- 
ing it. “It is remarkable, however, that the sixty-five county 
court judges do riot hold their office by any such secure tenure; 
for by the 18th section of the 9 & 10 Vict., ¢. 95, they may be 
removed by the Lord Chancellor for inability or misbehaviour. 
If regard be had to the fact that in the House of Commons 
there are one liundred and fifteen honourable members learned 
in the law, it will be seen how utterly improbable it is that an 
address would ever be agreed to for the removal of a judge. 
The discussion would be endless, and a sufficient difference of 
n would be displayed to secure immunity. ‘The irrespon- 
nature of a judge's office is therefore manifest. 
There is an influence which naturally flows from this state 
of thitigs which exerts an evil effect upon the country. It 


_ renders the bar of England less independent ; for the pi 
of promotion must be looked for through the portals’ of the 
Hotise of Commons; for the political party who ny 
have the ascendaney in that body have the bestowal 4 
vacant judgships. Members of the bar, therefore, natu 
aspire to the honour of becoming legislators, and attach them. 
selves to one or other of such political parties; and in propép 
tion as they become humble followers of any party, they cease 
to be independent gentlemen. One evil consequence of this 
system is, that a thick-and-thin political partisan, however m- 
qualified by private character and legal attainments, yet, if 4 
good debater and a useful party man, feels certain of promo. 
tion, and that his chances of success are greater than other 
members of the bar who, however worthy and eminent in their 
profession, are liable to be passed over, Our observation teaches 
us that if this be not always the rule, the exceptions are fey. 
Tam aware that many well-meaning persons detend such sys- 
tem as essential to the working of our constitution. No minis 
ter, say they, can expect support unless he rewards his suppor- 
ters, and the lawyers are the ready debaters in the House ¢ 
Commons, and the most useful supporters of a government, 
deny that there is any such necessity in a minister as this argu- 
meut implies; the minister who has to purchase support, by 
the very act betrays the honour of his country, and proves 
that his position is spurious. That the support of the mem- 
bers of the bar is courted, is manifest from the course of modern 
legislation, and its practical tendency to favour such body as 
a class. Attorneys who formerly held the office of ings in 
the courts for recovery of small debts, and who also held the 
office of under-sheriffs, and as such executed writs of inquiry, 
and writs of trial, are noOW put aside as judges for the exclu- 
sive service of members of the bar. The judges of the supe- 
rior courts are entrusted with the appointment of taxing mas- 
ters, and were doubtless appointed to perform such duty of 
selection from their position and learning, in the belief that 
they were the most competent to select the best qualified per- 
sons. In the discharge of this great public trust they do not 
consider it improper or derogatory to their position to treat 
such appointments as private patronage, and to nominate bar- 
ristérs to such offices without regard to their want of specis 
training for the office, a proceeding which is about as rational 
as the appointment of a physician would be as house surgeon 
in a public hospital. The solicitor to the Treasury, and the 
solicitors to the public departments, are mostly selected from 
barristers. And as they are not qualified to act as attorneys 
in courts of justice, the country has to pay for agents for trans- 
acting’ the legal business of the State, in addition to the offi- 
cial’s salary. An undue stimulus is thus given to follow the 
profession of a barrister, and this circumstance will in some 
measure account for the fact that of late years, while the num- 
ber of attorneys has remained stationary, the number of bar- 
risters has more than doubled. It is not under such circum- 
stances surprising, that many enter the profession who are dis 
appointed in their expectations; and if we eonsider the great 
public benefit of haying a body of highly educated and honour- 
able men as advocates, the evils of stimulating increased num- 
bers, whereby half are disappointed, will be readily appre- 
ciated. It is a fortunate circumstance for the country that most 
of our great lawyers are too much occupied in their profession 
to become the daily supporters of a political party. " 
A slight change in the mode of selecting the judges would, 
withont interfering with an independent support to a Ministry, 
always secure the best men for the office of judge. Witha 
really good man (a sound lawyer, a man of patience, of learning, 
of good temper, and of an equitable and liberal judgment) the 
miscarriage of justice would be almost impossible; and it would 
matter very little whether he held his office during pleasure, or 
during good behaviour. The present system of appointment, 
and the constitutional position of the judges, is, to say the least 
of it, calculated to create catelessness in the discharge of their 
duties, and a disregard of consequences; and this may possibly 
be one cause of the miscarriages of justice, of which clients 80 
frequently complain. Another marked cause is the apparent 
want of time in some of the judges to hear the matters before 
them. In order to get through the list of causes, we not un- 
frequently see that the facts are sometimes guessed at; and a 
decision is given before the real circumstances of the case are 
ascertained. Nine times out of ten the decisions may be right, 
but the exception is theevil. Witf a little more patience, and 
a little more time, there would be no exception to complain of, 
I do not think it is the duty of judges to compete with each 
other in the dispatch of business. Diligence, patience, urbanity, 





and a conscientious a of their duty, is all that can rés- 
sonably be expected of them; and if the exigencies of the 
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suitors create more business than a judge can physically get 
through, it is the duty of the State to provide assistance, and 
not for the judge to become hasty in the discharge of his duties. 
Mr, Joseph Brown, with great ability, has exposed defects in 
gur common law system of trial by jury, which renders it un- 
necessary for me to do more than refer to imperfections in this 

tion of our judicial system. There is no more potent agent 
jn warping the judgment of mankind than prejudice. Juries 
dre frequently under such influence, and, unconscious of its 
existence, they frequently allow it to sway their opinions, and 
give decisions which more unbiassed men would avoid. The 
alteration made by the Common Law Proceedure Act in the 
formation of special juries, is, in my opinion, calculated to in- 
crease this evil. Under the old system, a man suspected of a 
“bias” was put aside by one of the attornies, and the gross 
list of 48 jurors was made up of sound men. The present sys- 
tem excludes the judgment of professional men in the selection 
of special jurors, and procures only a better class of common 
jurymen, at a greater expense, I think that men of the greatest 
intelligence should be summoned on juries, and that they should 
form part of the court, and feel that their position is one of 
honour, and the judge should be jointly responsible with them 
forthe verdict. In courts of equity the judge decides, and no 
prudent thinking person will in euch courts ever exchange the 
jndgment of an intelligent judge for that which, under existing 

ure; may be the judgment of a prejudiced jury. 

From this brief sketch of our judicial system it will be seen 
that there are many combining causes which contribute to make 
up the great uncertainty in the administration of justice, so 
dreaded by clients. To remove these evils, I think that the 
appointment of a minister of justice is a necessity. There is 
noxreally responsible head of the law. ‘The Lord Chancellor 
inthe House of Lords, and the Attorney-General in the House 
of Commons, overburdened as they are with onerous duties, are 

and most inefficient substitutes for a high public officer 
who should be specially charged with the supervision of law 
and justice. 

But very recently the Attorney-General, Sir Richard Bethell, 
declared in the House of Commons that the compensation of 
£20,000 a-year, proposed to be given by the Bankruptcy Bill, 
introduced into Parliament during the last session, was the 
penalty the country would pay for past illjudged alterations in 
the law. I believe that this sum represents a very small pro- 
portion of the actual cost of misguided legal legislation. Some 
idea of the mischief arising from being misled by eager law 
reformers, may be obtained from the recent statistical returns 
of Mr. Redgrave, who, in a manner not to be mistaken, has 
confirmed the learned Attorney-General’s statement as to the 
penalties paid by the nation for rash changes, termed “ reforms.” 
In truth such measures have been more injurious to the pro- 
fession than to the public, for the latter have only suffered from 
the increased uncertainty of justice, consequent upon frequent 
changes, while professional men have lost their living. If we 
compare the return of tle number of writs issued in the supe- 
rior courts in the year 1859, with that of the previous year 
1858, there appears to be a falling off sixteen and ahalf per cent. 
inthe suits commenced. If there existed returns of the 
number of writs issued before the passing of the County 
Courts’ Act, the full extent of the evil of modern changes to 
professional men could be made apparent. Mr. Redgrave’s 
réturns show that the total number of writs of summons issued 
in 1859, was only 86,277, being an average of 8 writs to one- 
half of the existing practising attorneys, and 9 writs to the 
other or more fortunate half, the profit on which would about 
pay the amount of their certificate duty. Of such number of 
suits commenced, the great mass were settled or arranged in 
the first stage of proceedings, only 2,029 being carried on and 
entered for trial, and of this latter number only 965 were 
actually tried, or about 2 per cent. of the number of actions 
commenced. This shows as a result that there are 5 
attorneys to every cause set down for hearing, and 11 attorneys 
to every cause actually tried, or that on an average once in 
five years, every attorney has the good fortune to have a cause 
set-down to be tried, and once in eleven years every attorney 
has a cause tried. 

The total amount recovered in the actions tried was 
£153,265. The salaries of the 15 judges and Crown officer 
charged upon the Consolidated Fund is £85,602, which gives 
an average cost of £89 15s, 4d. for every cause tried; exclusive 
of fees levied by officers of the Court, and carried to the fee 
fund account. If the expense of the Court be contrasted with 
the amount recovered, it gives as a result 11s. 2d. in the pound 
as the cost, or 55 and one-sixth per cent (exclusive of fees). 

Before the passing of the County Court Act, the 





| practice in the common law courts was the chief means of sup- 


port to professional men. We have seen, and still see around 
us, great firms broken up, and professional men of long stand- 
ing, after a life time of industry fall to decay. Mr. Redgrave’s 
returns show the cause. of this change so fur as relates to the 
courts of common law. a 

The existing county court system is the offspring of the 
reform mania, and some instructive facts are to be gathered 
from the statistical returns respecting them to which I have 
referred. 

The patronage created and placed at the disposal of the State 
by this measure was the most considerable which has arisen 
from modern reforms. The cost of these courts for the year 
1859 appears, from the financial accounts and civil service 
estimates, to be as follows:— 

65 Judges’ salaries, charged on the Con- 
solidated Fund . <i ‘ d 

Treasurers. . é * 

Travelling expenses of judges . 3 

Travelling expenses of treasurers and their 
clerks . ‘ 3 n 

Allowance for clerks . 

Compensation annuities . 

Advance from ciyil contingencies 

Court houses, stationery, &c. . 


4,000 
25,000 
85,000 

£232,950 
288,392 


£521,342 


Salaries of registrars and bailiffs in part 
paid out of feesofcourt . . . 


Making a total of ‘ 


The tax paid by the country appears to be upwards of a 
quarter of a million sterling, and rather less than a quarter of a 
million is levied upon the suitors in the shape of fees. 

Mr. Redgrave’s return at page 132 gives the total number of 
plaints entered as 714,562, of which number 41,646 appear to 
be cases which, before the County Court Act passed, would have 
been sued for in the superior courts, The total amount 
received through the instrumentality of these courts was 
£851,732, and the fees levied upon the suitors £215,623, These 
results show that the total cost of the county court system is 
12s, 34d, in the pound on the amounts recovered, or 
cent., of which sum the suitors contribute in the shape of fees 
5s. in the pound, or 25 per cenf. It appears also that there 
were 27,284 warrants of commitment issued, and 9,003 debtors 
imprisoned. If the cost to the different counties of such 
prisoners be taken into account and added to the gross costs of 
the county court system, I am persuaded that the sum total 
would considerably exceed the amount of judgments recovered. 
It would, therefore, be a wise economy and a saving to the 
country for the state to pay all small debts less discount for col- 
lection now levied by county court agents, and fo abolish the 
courts. 

The great cost to the country of county courts is but the 
smallest evil arising from this favourite production of reform, 
In principle the system aims at collecting the mercantile debts 
of the country by means of officials who have been created to 
take the place of attorneys. The public suffer from being 
debarred from the services of educated professional men, there 
being no option left to them but either to employ an agent and 
pay his commission, or to take upon themselves the loss of time 
and trouble consequent upon county court proceedings. F ary 
attorneys were resorted to by the public to transact their busi- 
ness and get in their debts, and upon a letter written by the 
attorney, or upon issuing and service of process, they obtained 
payment, two per cent. only of the cases, as appears by Mr. 

Redgrave’s tables, requiring to be tried by a jury. The client 
was saved time, trouble, and expense by such system, while 
county courts entail all three upon the suitor. There are also 
heavy costs beyond the county court allowance, which deter 
persons from resorting to them, and they prefer losing their 
debts, and marking them as bad in their ledgers, rather than 
resort to the county court. The superior courts sre practically 
closed for the recovery of small debts, and the services of attor- 
neys are in substance denied by special enactment. 

The number of agents who have sprung up in connexion with 
the county courts to replace the attorney, is a n conse- 
quence of legislative attempts to destroy that branch of the 
profession. ‘The profession of the law is degraded by the prac- 
tices of unqualified persons, and the public mind is imbued with 
distrust. One instance which came under my observation, was 


that of a person who acted as a county court and repre- 
sented hineslf to be a brother of Sir John Rousiy, the Master 
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of the Rolls; with such high pretensions, it is not surprising 
that he found persons ready to engage his services. In the case 
to which I refer, he had the impudence to make out a bill of 
costs, and to sue for the amount, but not being an attorney, he 
found at length that he could not recover, and that the credu- 
lity of his dupes was the only hope of payment. 

As the county court system is the most lauded, and the 
writers for the newspaper press never tire of proclaiming its 
presumed benefits, so the Court of Chancery being least under- 
stood, is the most abused, and the procedure of common law 
and county courts are proposed to be transferred to such court. 
Mr. Redgrave’s returns enable me to test the propriety of the 
proposed change. 

In spite of the abuse heaped upon the equity courts, if we 
may judge from the result of their proceedings, they are mani- 
festly in favour with the public. Mr. Redgrave’s return shows 
that the number of suits instituted in 1859 was 2,847. The 
number of causes set down to be heard 2,226, and the number 
heard 2,083. The property, the subject of such suits, amounted 
to millions, of which there was paid into court £8,577,896. 
The total sum levied for fees was £97,984 4s., being 2}d. in the 
pound, or about £1 per cent. upon the amount recovered. If 
there be added to the £97,984 4s, the equity judges salaries and 
those of their secretaries amounting to £39,850 it gives as a 
result 34d. in the pound or £1 5s. per cent. to pay all the ex- 
penses of the court, including the heavy compensations granted 
on the abolition of the Six Clerks’ Office.’ The total amount of 
taxed costs of solicitors, which include the court fees paid, 
counsel’s fees, stationery, &c., was £794,456, being 1s. 10d. in 
the pound on the monies paid into court, or about £9 per cent. 
as the whole cost of litigation. 

If we contrast these figures with those shown by the county 
court system and its costof £60 and 3 per cent., or with the 
common law courts and their cost of £55 and one-sixth per 
cent. exclusive of court fees and professional charges, the 
strongest reason is shown for keeping the equity system free 
from the experimental graft of the common law procedure. 

In the Court of Chancery, in addition to 2,083 causes heard, 
there were 2,558 petitions heard, on which 2,500 orders were 
made, there were also 1,265 special orders on motions, and 
5,679 orders at chambers. The total number of causes, peti- 
tions, and special motions on which counsel were heard by the 
judges, and which were decided by them without the assistance 


J 

of the chief clerks, was 5,906. Every one of these proceedings 
probably exceeded in magnitude and interest, any jury cause 
tried, during the same period, and the result shows that, 
whereas at common law 15 judges were engaged upon the trial 


of 965 causes, and 3,842 criminal prosecutions, there were 4 
equity judges, exclusive of the Courts of Appeal, to hear and 
decide upon 5,906 causes and special matters of dispute. 
Assuming that the time of the common law judges is fully 
occupied with the trial of causes and criminal cases according 
to the common law practice, the same system introduced into 
chancery would require eighteen judges as necessary to do the 
work of the Court instead of four, the present number. In 
this computation I have treated every criminal prosecution at 
the assizes as a trial, but we well know that in fact many of such 
cases must have been disposed of by grand juries, and others 
by pleas of guilty. I have not found any return of the actual 
number of criminal trials at the assizes as distinguished from 
prosecutions. The cost of prosecutions at the assizes was 
£49,450 7s. 10d. 

This cursory view of our tribunals I think warrants my 
assertion that a minister of justice is necessary to be responsible 
to the country for all measures affecting the administration of 
justice introduced into Parliament. But in addition to the 
many facts to which I have adverted there appears to have been 
124,861 persons committed to prison during the same period, 
of which number 15,120 were county court and superior court 
commitments for debt, leaving 111,741 persons committed for 
criminal offences. Here there is surely more than enough to 
call for a responsible head. Besides the enormous outlay 
entailed by so much crime, there have been numerous commis- 
sions issued by the Crown, which have entailed large outlay 
and which would have been saved had there been a permanent 
responsible minister of justice charged with the duty of inves- 
tigating all proposed defects in law or justice. 

If these reasons are not sufficient, let us look around upon 
our vast colonial empire, whose claims to be considered in the 
administration of justice cannot be overlooked. An appeal 
to the Queen in council, with its attendant expence is the only, 
means of redress for the miscarriage of justice in Britis 
colonies, and the existence of a minister of justice would 





‘ ee 
render colonial courts more careful in the discharge of their 
duties, and the necessity for appeals would be less frequent, 

It may be that the novelty of my proposal may savour so 

much of innovation that it may be deemed unadvisable 

it should be adopted. I abstain from discussing the details oj 
such an office if it wees my fd | show that 
beyond creating responsibility in the place of irresponsibility, 
pen te and order, ape there is now disorder, the prety, 
not formidable. Whether I am correct in my opinion or not, 
I am well satisfied that something ought to be done to get rid 
of the distrust which modern legislation has created. When 
men of fortune, of education and considerable influence, speak 
ill of justice, as I have heard them do, and complain of its un- 
certainty and evils, it is time to examine the correctness of 
such complaints. I think that an undue prejudice has been 
created against a great and noble profession ; and with the con- 
trol of a responsible minister of justice, if he fairly discharged 
his duties, such prejudice would soon die away, and altogether 
disappear. England is still the foremost country in the world; 
the first in arts, in sciences, and literature, and her system of 
laws has been the model of surrounding nations. It will be 
reproach to us if we do not always retain this proud position, 
and if there is room for complaint of our judicial systems, I 
think I have fairly expressed it, and in advocating the appoint- 
ment of a minister of justice, that I have suggested a suitable 
remedy. 

*,* Gentlemen are requested to send to Mr. Turner, 9, 
Carey-street, Lincoln’s-inn, such observations as ‘may occur to 
them on the suggested proposal for the appointment of a 
minister of justice—also instances of miscarriages of justice 
which have occurred in their experience, and whether the same 
have arisen from judicial mistake, from misapprehension of facts, 
from the mode of procedure in court, technical rule of practice, 
or otherwise, and if the case is reported, a reference to the 
report of the case. 


eee 


Mr.F.N. Devey also contributed a paper on Decisions of the 
House of Lords, as follows:— 

The question seems to be whether “the decisions of the 
House of Lords are binding upon itself”’—“ and can only be 
altered by Act of Parliament,” as held by the Lord Chanceller 
Campbell, A. G. v. Dean and Canons of Windsor, 8 W. B., 
477, or “are binding”—“ upon all Courts except itself,” as held 
by Sir John Romilly, M. R., see p. 478. It is worthy of notice 
that Lord Kingsdown, p. 485, desired to reserve his opinion as 
to the observations of the Lord Chancellor with respect to the 
extent to which the judicial decisions of the House of Lords 
are binding in subsequent cases. Mr. Jarman (6 Jarm. Conv. 
294, ed. 1829), in reference to the case of Humble v. Bill, 2 
Vern. 444, makes this remark, “ This decree was afterwards 
reversed, upon an appeal to the House of Lords; but the rever- 
sal has always been considered to be unsatisfactory; and the 
principle upon which the original decree was made is completely 
established by subsequent decisions.” ‘The case of Solarte v. 
Palmer, 1 Bing. N.C. 194, was considered by Lord Brougham, 
in concurrence with the unanimous opinion of the judges 
present, “too clear for an appeal.” p. 196. But, in Robeon v. 
Curlewis, 3 G. and D, 70, Lord Denman, C. J., says of Solarte 
v. Palmer, that it “can hardly be now deemed a satisfactory 
authority.” And in Caunt v. Thompson, 7 C. B. 410, referring 
to Solarte v. Palmer, it is said, “a very strict rule was adopted; 
but that has not been adhered to.” Pollock, C. B,, in Paul v. 
Joel, 6 W. R. 683, speaks of the supposed rule in Solarte v: 
Palmer, as being regarded by a number of the profession with 
regret. And Mr. Baron Bramwell, in reference to some well 
known case decided by the House of Lords, (it is thought to be 
this case), says: ‘‘ No Court, of course, could overrule it; but 
it has given rise to as much litigation as could possibly take 
place, and the result is that that case has not been overruled, 
but distinguished from to such an extent, that if any party now 
cited it he would be laughed at.” See 1 Sol. Jour. 775. Lord 
Campbell, C. J., in Everard v. Watson, 1 Com. L. R. 425, 
speaks of the decision in Solarte v. Palmer as “ one which has 
caused much mischief and confusion,’’ and wishes its authority 
‘* was got rid of by legislative enactment.” In A. G. v. Cor- 
poration of London, 2 McN, & G, 269—272, Lord Cottenham 
states that the House acted on his*advice, and there was an 
error in it, Now, it seems to me that, should the House of 
Lords in any decision take that celebrated “ one step” from the 
regions of sublimity to those of risibility, their Lordships would 
better preserve their dignity, and the beneficial of the 
laws, by embracing (as any other Court would) rac at 
tunity to retrace that step, than by adhering to what 
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called consistency in error, and leaving the unfortunate 
decision to be laughed at and virtually overruled. But, con- 
trary to my first intention, I am entering into argument, and 
must stop. { feel contented if by this Paper, I should acquire 
fhe title of a useful drudge: one who has furnished to abler 
heads some materials for discussion and for arriving at, perhaps, 
q satisfactory conclusion. 
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Avmission of Attorneys. 


NOTICES OF ADMISSION. 
Hiwary Term, 1861. 
3 in Small and Solicitors’ 

[Candidates’ names — ees | tors’ to whom 
: QuEEN’s BENCH. 
Avprrson, Epwarp Samve..—T. H. Scarborough, Blooms- 

bury-square. 
Auicanp, Wiru1aM Henry.—G. F. Smith, Golden-square. 
Auison, Matruew.—ZJ. J. Wright, Sunderland; H. B. Wright, 

Sunderland. 
Baxer, Tuomas. Marnias.—J. Baker, Great Yarmouth; C. 

F. Fisher, Ventnor. 
Barnes, ALBERT.—J. W. Mecey, Thatcham, Berks. 
arr THomas Henry.—J. Matthews, 2, Arthur-street 

est, 





Barisy, Toomas Morris.—T. S. James, Birmingham. 

Beprorp, Cuaritres.—H. Bedford, 4, Gray’s-inn-square; E. 
Ball, Pershore. 

Benson, Witttam.—H. A. Gregg, Kirkby Lonsdale. 

BentieY, Francis.—G. W. Bentley, Worcester, 

Best, WiLt1amM.—J. Rolfe, Winchester. 

BewLEr, Epwarp Wuirt.—J. H. Thursfield, Wednesbury. 

Bisnor, W. T. Bonnetu.—T. Bishop, Wheat Street, Brecon. 

Birtu, Roprrt.—A. Meggy, Chelmsford. 

Braprorp, Jos.—R. Gardner, Leamington, Warwick ; R. S. 
Gregson, 8, Angel Court, Throgmorton Street ; J. B. Alien, 
20, Bedford Row. 

Bros, THomas Kemmis.—Mesers. Domville, Lawrence, & 
Graham, 6, New Square, Lincoln’s Inn. 

Brown, JoHn THomas.—E. Percy, Nottingham. 

Buss, Wir11am Henry.—J. Bubb, Cheltenham. 

CaLLawaY, WILL14M Parker.—J. Callaway, Canterbury; R. 


Farley, Ashford. 
Cote, JamEs Samuri.—H. Webb, Argyll Street, Regent 
_ Street, 
Conquest, Jonn Carrincton.—P, R. Falkner, Newark- 
upon-Trent. 


Coutson, Joun.—C. C. Foottit, Newark-upon- Trent. 

Cricuton, ALEXANDER CiirrorD.—R. R. Dees, Newcastle. 

Crook, Gzorce WILLIAM, articled by the name of George 
Crook.—W. Gibson, 64, Lincoln's-inn-fields, 

Davies, Samuet Ricuarp.—J. Cook, Chase Ross. 

Dar, Freperiok Witui1am.—G. G. Day, St. Ives; J. Brough- 

_. ton, Peterborough. 

Dennis, Grorce Wm., M.A.—D. King, Cambridge; W. B. 
Young, Hastings. 

Diss, CHRISTOPHER JENKINS.—W. Stewart, Wakefield. 

Eppison, Freperick.—E. Eddison, Leeds. 

Epensor, Jonn Epmonps.—G, Edmonds, 15, Whittall- 
street, Birmingham. 

FEARNLEY, CHARLES ABRAHAM.—R. Glynes, 
America-square. 

FEARENSIDE, JOHN, THE YOUNGER.—J. Fearenside, Burton- 
in-Kendal, Westmoreland. 

Fisuer, Frepericx.—J. Smith, Birmingham. 

Foster, James.—H. Hudson, Bradford. 

Foster, Joun.—J. Foster, Pontefract, York. 

Franxiin, Jonn VEasey.—¥J. E. Wilson, Cranbrook. 

Fraser, Doveras St. Crane.—C. St. Clare Bedford, West- 
minster; R. G. Raper, Chichester. 

Gapspen, Grorcr AtFrep.—R. Gadsden, Bedford-row 

Gamuen, Ropert Heate.—R. Gamlen, Gray’s-inn-square. 

Garpnsr, James.—R. Swan, Lancaster. 

Garver, Richarp Epwarp.—J. T. Tweed, Lincoln; E. 
Jones, 4, Millman-place, Bedford-row. 

Gepor, Peter.—J. Sparke, Bury St. Edmunds, 

Ginson, Puuir Ropert.—Henry Gibson, Ongar. 

Ginson, Tuomas.—R. Bartlett, Chelmsford. 

Gotprick, Jamzs.—J. Rowe, Liverpool. 

Cuaryps Mipner,—T, Parker, 18, St. Paul's 


? 


Crescent, 





HADFIELD, Jonn.—Antony Berwick Were, Wigton. 

Hagrison, ALEXANDER, Jun.—H. Hawkes, Birmingham. 

Hawkins, FREDERICK JamEs,—H. Forshaw, 12, Sweeting- 
street, Liverpool. 

Hirt, Richarp Cannine,—C. Pidcock, Worcester. 

Huu, Watter Guy.—J. R. N. Norton, Monmouth. 
Hituiarp, James ArtHurR.—W. E. Hilliard, 3, Gray’s-inn- 
square. : 
Hotr, Cuartes Aveustus.—C. Holt, 93, Guildford-street, 

Russell-square. 
Horton, Samvuet Strone.—J. Rawlins, Birmingham. 
Huenes, Joun.—L. Peel, Liverpool. 
— Huan Frepericx.—J. Jackson, 12, Essex-street, 
tran 


James, Evan.—W. Williams, Bala, Merioneth; J. Morris, Bala 
and Dolgelly. 

Jonson, THomas.—Messrs. Minshall and Sanders, Broms- 
grove, Worcester. 

Kent, Artaur.—W. Boycott, Kidderminster. 

Krucrr, Henry James.—C, Fiddey, Inner Temple; C. 
Bevan, 3, Small-strect, Bristol. 

Leapsitter, Tomas Francis,—N. Hollingsworth, Gresham- 
street. 

Lez, FrepErick Coors.—T, French, Eye, Suffolk. 

Matuews, JaMES LLEWELLYN.—W. Walton, 30, Bucklers- 


ury. 

Mitts, Atyrep Tuorncrorr.—W. W. King, Brighton; and 
College-hill, City. 

Nevatt, Francis.—C. Dixon Craig, Shrewsbury. 

NewinerTon, GeorGe.—Messrs. Sankey and Son, Canterbury. 

se SamueL THomas.—W. Parson Gordon, Bridg- 
north. 

Oxtver, Epmuxp Warp.—T. Oliver, 11, Old Jewry-chambers. 

Oxy, Frepericx.—A. Kaye, 12, Castle-street, Liverpool; 
E. S. Mounsey, Staple-inn. 

Pgacock, THomas Francis.—-J. Cutts, Chesterfield; and 
South-square, Gray’s-inn. 

Pgarse, James.—T. W. Pearse, Bedford. — 

Puiturrs, ArTHUR BentLey.—C. H. Phillips, Kingston-upon- 
Hull; J. Shepherd, 15, Golden-square. 

Pipcock, CuaRLEs Foter.—C. Pidcock, Worcester; A. Mason, 
15, Furnival’s-inn. 

Pitman, FrREDERICK.—W. Pitman, 9, Great James-street, Bed- 
ford-row. 

Potts, Epwarp BaGnatt.—G. Potts, Broseley. 

Price, Wirtt1am Scariett.—J. S. Price, Burford, Oxford; 
W. H. Trinder, Bedford-row; R. H. Peacock, South-square, 
Gray’s-inn. 

Pu.srook, ANTHONY, jun.—C. Robson, 13, Clifford’s-inn. 

Putian, BengamMin CoLitett.—J. Shackleton, Leeds. 

Rasy, W. Parker Pootr.—QJ. Russell, York; C. Lever, Old 
Jewry. 

RanDAtt, Jonn Witttams.—E. W. Faithfull, Winchester; G. 
Nelson, Buckingham; J. Randall, Temple. 

Rastrick, Grorce.—C, E, Jemmett, Kingston; H. P. Sharp, 
Piccadilly. 

Rogers, Witt1am —J. Jolinston, 57, Chancery-lane. 

Row.anps, Ricnarp.—J. D. Pugh, Denbigh; R. B. Griffith 
Bangor, Carnarvon. 

ScaLe, Martin.—W. John, Haverfordwest. 

Scorr, Epwarp.— E. Scott, Wigan. 

SHaroop, CHaRLes James.—C. Sharood, Brighton. 

SHEFFIELD, THoMas NeepHaM.—J. Sheffield, 68, Old Broad- 
street; Mare-street, Hackney. 

SHEPHERD, James Parkrnson.—F. Weyness, Appleby. 

Smiru, Henry, jun.—H. T. Smith, Devonport; F. Baker, jun., 
Dowgate Hill-chambers. 

Smira, Witx1am Binns.—R. Smith, Holborn; G. R. Smith, 
Holborn. 

Sourner, Horace Ropert.—R. Southee, 16, Ely-place, 
Holborn. 

Sparkes, Weston Josrru.—W. C. Cleave, Crediton. 

Spencer, THomas Witson.—G, Spencer, Keighley; T. Z. 
Goldring, Lincoln’s-inn-fields. 

Sranter, Frepericn.—S. Abrahams, 4, Lincoln’s-inn- 
fields. 


Tate, THomas.—F. Pearson, Kirkby Lonsdale; F. F. Pear- 
son, Kirkby Lonsdale, 

Tuompson, B. BLarpEs, jun.—H. B. Thompson, sen., Tad- 
caster. 

TryTHaLy, Witt1aM—H. L. Jones, Bangor. 

Urry, Tuomas Hamitton.—J. G. Etches, Whitchurch. 

Venninc, WaLterR CHaries, Junr.—W, C. Venning Senr., 
9, Tokenhouse-yard, 
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Waestarr, F. W. Bentitey.—E. H. Pace, Pershore, 

WasHincTon, JoserpH Woopis CiuLow.—J. Wilson, Con- 
gleton; C. Moorhouse, Congleton. 

Watson, James.—J. D. Francis, Chesham, Bucks; J. Drum- 
mond, Croydon, 

Warr, Francis James.—T. Scott, Worcester; W. Gregory, 
12, Clement’s-inn. 

Wesster, THomas.—Meaburn Tatham, 20, Austin Friars; 
A, T. Upton, Austin Friars. 

Wnatrey, Henry Stantty.—T. E. Swift, 6 St. Alban’s, 
Blackburn; J. Bolton, Beardwood, Blackburn. 

Wuirr, Tuomas Marraew;—T.G. Dale, Lincoln; C. Bean 
Boston. 

Wuitrincton, .THomas.— B. Whittington, 
Finsbury-square. 

Wineate, Bernarp.—W. G. Allison, Louth, Lincoln. 

Woottacorr Tuomas Grirritus.—T. E. Parson, Grace- 
church-street. 

Worruineton, Georce Wittiam.—R. M. Simpson, Man- 
chester. 


Dean- street, 


NOTICES OF ADMISSION. 
PURSUANT TO JUDGES’ ORDER 
Hilary Term, 1861. 
Acer, Wii11AM Henry THomas.—T. Chauntler, Gray’s Inn 
Square; A. Rutter, Symond’s Inn. ‘ 
GeorcEe, THomas JosEerH.—Stretton and Postans, 12 South 
square; H. Padmore, 2, Duke-street, Adelphi. 
Lang, Epwarp.—W. C. Rule, 26, Milk-street, Cheapside. 
MANCELL, WaLter.—W. Jones, 9, Laurence Pountney-hill; 
and- Harder’s-road, Peckham. 
AMBLER, WILLIAM. | 


NOTICES OF ADMISSION. 
PuRsuANT TO 23 & 24 Vic. co. 127. 
Hilary Term, 1861. 

Coox, Tuomas Francis.—E. R. Ingram, Stourport; J. 
Walcot, Stourport. 

Dopp, THomas. — Already admitted an Attorney of the 
Common Pleas at Lancaster. 

Hincxs Joun Sreer, (Judge’s Order.) — William Roscoe, 
King-street, Finsbury,. Frederick Schultz, King-street, 
Finsbury, and Dyer’s Buildings, City. 

Hoare, Epwarp.—J. W. Taylor, Great James-street. 

Kiscs, Suton ABrauam.—H. M. Daniel, Lancaster-place. 

Knott, James Putten.—W. Sandys, Gray’s-inn. 

Lay, James.—James Gibbs Abell, Colchester. 

Lowrutay, Isaac.—D. M‘Alpin, Carlisle. 

MarsHatt, Henry, Junr. 

MELLoR, ZACHARIAH 

Puant, WILLIAM JAMES 

Tucker, Joun:—W. S. Harle, Newcastle-upon-Tyne. 

Turner, Joun, Junr,—Already admitted an Attorney of the 
Common Pleas at Lancaster. 

Turner, Toomas.—W. H. Gaunt, Leeds. 

Water, Henry,—Already admitted an Attorney of the 
‘Common Pleas at Lancaster. 


EEE) eee 


Law Students’ PFournal. 


LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 
Mr. Freperick Meapows Wuire, on Common Law and 
Mercantile Law, Monday, Dec. 10. 
Mr. Freprexicx Joun Turxer, on Conveyancing, Friday, 
Dec, 14, 
——_—_———- , 


Births, Marriage, and Deaths. 
BIRTHS, 
ENGLEHEART—On Dec. 2, the wife of Gardner D. Engleheart, Esq., Bar- 
rister-at-Law, of a son, 
MACDERMOT—On Dee. 1, at Clover Hill, Boyle, the wife of John D. 
MacDermot, Esq., Solicitor, of a daughter. 
MARRIAGE. 


GARDINER—NADIN—On Nov, 29, Frederick George, son of the late 
William ‘Gardiner, Esq., to Amelia, youngest daughter of the late 
Thomas Nadin, Esq., Solicitor, Manchester, 

DEATHS. 

CHEFFINS—On Dec,'2, Lucinda Harrison, wife of Charles Frederick 
Cheffins, = of Sou! -buildings, Chancery-lane. 

ny ay Ov. 26, aged 85, Matthew Foster, Esq., Solicitor, Newcastle- 

on- 


-PINNIGER—On Noy. 29, at his chambers, Gray’s-inn, John Pinniger, 


Esq., in the 94th year of his age. 

SHRIMPTON--On Nov. 28, at Aldburgh, Louisa Mary, widow of the lat 
Joseph Shrimpton, Esq., formerly of Lincoln’s-inn, and daughter of the 
late Rev. Thomas Powys, rector of Fawley, Bucks, 


Seicene Vessaney 


Wnuelaimed Stock wm the Bank of Gngland. 


The Amount of Stock heretofore standing in the following Names will te 
transferred to the Parties claiming the same, unless other Claimants 
appear within Three Months:— f 

Brovcuton, Sin Joun Detves, Bart., Doddington-park, Cheshire, Rey, 
Henry Detves broucuton, Broughton-hall, Staffordshire, and Jamgs 
WALTHALL Hammonp, Esq., of Wistaston-hall, Cheshire, £172 13s. 24, 
Consols.—Claimed by Hrnry Cocxsey, limited administrator of James 
Walthall Hammond. 

Brovenuron, Joun Vickery, Gent., Oxford-street, and WItLtam Pr: 
Gent., New Bond-street, £1,900 Reduced Three per Cents. —Claimed 
Eu1za Preston, Widow, the sole executrix of William Preston, who was 
the survivor. f 

Joun, Many Sr., Spinster, Southampton, £140 Consols.—Claimed by 
EvizaBeTit Means, Widow, sole executrix of the Rev. Henry Mears; who 
was the surviving executor of Thomas Mears, who was the sole execu- 
tor of the said Mary St. John. { P 

LirrLenaces, Rev. Josepn LAvrEeNtTivs, Grendon Underwood, Buoks, Rev. 
Wapuam Piccott, Qaiuton, Bucks, Wit1aMm Piccorr, Jun., Esq.. Dod. 
dersha!l-park, Bucks, and Georce Poreroy Jervotse, Esq., Herriard 
House, Hants, £436 7s. 3d, Consols.—Claimed by Francis JERyois 
Etus Jervoise, SanAn ANN EvizaBeTH Firzcrratp, wife of Thomas 
Fitzgerald, and Peter HuppLeston, executors of George Purefoy Jer- 
voise, who was the survivor. aif 

Neaze, Tuomas TarveR Mucuiner, Ipswich, Suffolk, £7,033 8s. Covsolg. 
—Claimed by Bortase Hitt ApAms, and Perer Freverick O'MALLEY, 
Executors of William Charles Fonnereau, who was the sole executor of 
the said Thomas Tarver Mulliner Neale. 


7 ————~<+>—_— 
Engltsh Munds and Railway Stock 








i} 
Excrisu Funps. I Raieways —Continued:| 
|Bank Stock ...see0- Ditto <A. Stock ....} 10%} 
3 per Cent. Red, Ann..; 92 | Ditto B, Stock....} 133 
3 per Cent.Cons. Ann.| 93% |'Stock|Great Western. ...... 
|New 3 per Cent. Ann..| 924 | Stock|Lancash, & Yorkshire | 11 
|New 24 per Cent. Ann... |/Stock| London and Blackwall.) 63 
\Consels foraccount .;| 94% '|Stock| Lon.Brighton& S,Coast 116} 
India Debentures, 1858.| 964 ||. 25 |Lon. Chatham & Doyer| 53 
| Ditto 1859.| 96} |/Stock| London and N.-Wstrn..| 1 
India Stock .......... | 
|India 5 per Cent. 1859.. 


-» {| Stock}London & §S.-Westrn. 
103} ||Stock| Man. Sheff. & Lincaln.. 









| India Bonds (£1000) | ++ |/Stock Midland , .oeccenvcee,| Lb 
|Do. (under £1000).....| _.. D I 
Exch. Bills (£1000 5 dis. 53 
| Ditto “(£500).... «|| 63! 
Ditto (Small) ..! .. |/Stock|North-Eastn. (Brw 105 


| 
||Stock| Ditto Leeds .. 
| | |Stock 
|| Stock| North London........} 103 
Shrs. |\Stock/Oxford, Woreester, & 

Stock! Birk. Lan. & Ch.June.| 83. || Wolverhampton ..| .. 
Steck Bristol and Exeter....| 99 |/Stock|Shropshire Union ....| 51 
Stock Cornwall .......+..0+ | 6% |!Stock/Sonth Devon ........] 48 
Stock|East Anglian ........{ 174 ||Stock!South-Eastern ...... 

Stock’ Eastern Counties ....| 524 |'Stock South Wales ........| 66 
Stock EasternUnion A.Stock| 40 ||Stock S. Yorkshire & R. Dun 
Stock’ Ditto B.Stock....) 29 || 25 ‘Stockton & Darlington 
Stock Great Northern sereee| 1103 || Stock Vale of Neath ......) 70 





Raitway Stock. 











INTERNATIONAL EXHIBITION OF 1862.—The preliminaries 
of this great undertaking are now settled, the trust is accepted, 
and direct action will be begun immediately, The following 
important letter, in which Lord Granville, the Marquis. of 
Chandos, and Messrs. T. Baring, C: Wentworth Dilke, and T. 
Fairbairn, accepted the trust proposed by the Society of Arts, 
has been received by that society :—‘ London, Nov. 22. Sir,— 
We have to acknowledge the receipt of your letter of yesterday, 
inclosing the copy of a communication from her Majesty's 
Commissioners for the Exhibition of 1851 to the Council of the 
Society of Arts, in which the Commissioners. express. their 
general approval of the object which the society has in view in 
organizing the Exhibition of 1862, and their willingness to ren- 
der such support and assistance to the undertaking as may be 
consistant with their position as a chartered body, and with the 
powers conferred upon them by their charter of incorporati 
Under these circumstances, we have to request. that you will 
intimate to the Council of the Society of Arts our willingness 
to accept the trust, which the Council and the guarantors have 
in so flattering a manner expressed @ wish to impose on us, on 
the understanding that the Council will forthwith take 
measures for giving legal effect to the guarantee, and for ob- 
taining a charter of incorporation satisfactory to us. We have 


ville, Chandos, Thomas Baring, C., Wentworth 





the honour to be, Sir, your obedient. servants, (sign Grasy 
tite an 


Thomas Fairbairn.” 
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London Gajettes. 
dadindings-up ol of aii Stock Companies. 
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LELDS PATENT CASK AND. ee ComPanx, (Lamstep). —Petition to 
up, presented December 3, will.be heard before Commissioner 
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8 Will be , at Liverpool, on December 11, at re 
Slaimants Creditors under 22 & 23 Pitt. tap. 35. 
PR dys of Claim. 
ee ano, Fartnet, Pitts tint ode  pittatotd, Northaiptoniite. 
id J. ‘armer,, » Pit 
1 a sale a tan ae fi Horton, Gloucestershire. 
of arm, 
Jamey _, 9, -street, Bristol. March 15 
Jn specie Gent., Headingley, Leeds. Preeti, Solicitor, 
ergy ofeb. A, ‘ 
who wag , RICRARD, Cotton Doubler, Mansfield, Nottinghamshire. 
S ie r, Wheeler-gate, Nottingham., Feb. 28. 
med by x, HENRY, aa. ., formerly. of 1, Cambridge-square, Middlesex, and 
ars; wio "liegenc)-siuar — jee il, New-inn, or Finney, 6, 
bi ’s-inn, Solicitors. Jan. 
sian iE towann, Sa toot of ie Majesty's brig Spy, a Lieutenant in 
ks, Rev. her Majesty’s a Solicitor, 1, New-square, Lincoln’s- 
“ ‘ 4 12 
tie. i VER, Esq. preis Gold Field, Australia. Woodrooffe, 
RY! v4), ew-sduare, Li ’s-inn, London, Sept. 1, 
Thon ae CHA WLEY, Esq., + Up Teper Grosvenor-street, 
oy Jer. X,.8 2 ictal in har hes mney ¢ a ae d. formerly a Colonel in 
i er i ards. Carlisle, Solicitors, 8, New-square, 
0. & 4, 
ALL LEEDELL, a eoman, ie & Pinchbeck, _ and formerly of 
ator of an Bai Clark, Solicitor, Holbeach. Jan. 
on ee smog Bonde  Kessngon-plae, Bath. Stone, 
r] King, a ath. » 23. 
Pp te Sites, Bod Esq., Ripple Court, Kent. Sladen, Solicitor, 14, 
et, Loadoh, Westminster, and ear Solicitor, 2, King’s-arms- 
, Executors. Feb, 1. 
J Fruway, Dec. 7, 1860 
ee Bean, VINCENT, Sca@liolist, and Plaster Maniifacturer, 6, Fitzroy 
street, Fitzroy-square, Middlesex, and 14, Buckingham-street, Fitzroy- 
square, diesex. T a Weare Solicitors, 28, Great James- 
street, Bedford-row, M Siktines 
10a} BorreniLt, Resecca, Widow, po dang "Torkshilte, Hesp & Moody, Soli- 
133. citors, Scarborough. Feb. 7. 
Bovonton, ANN, Widow, cones ange Gloucestershire. Smith, Solicitor, 
15 | 10, Berkeley-street, Gloucester, Feb. 1, 
63 Downes, Wintiam, Gent., Villa-road, Handsworth, Staffordshire. Cutler, 
116} Solicitor, 16, Moor-street, Birmingham, Jan. 10. 
53 Fonster, Jonn Dopp, Y n, Ridge End, Falstone, Northumberland. 
1 Kirsopp, Solicitor, Hexham, ‘Northaraberland. Feb. 1, 
GanzeT?, Jonny, Farmer, Leathersby, , eagrid Derbyshire. Hogg, Soli- 
citor, Market-street, Nottingham... Jan. 15. 
1 Goopson, Miss HaRniert, 18, Bedford-place, Clapham, Surrey, —_— 
102, Hayne, and Hall, Solicitors, 24, Red Lion-square, Holborn. Dec. | 
53 Hopoxtnson, Joun, Esq., Brighton, capex. Hodgkinson, Solicitor, 17, 
63! Little Tower-street, London, E,C.. Feb. 
105 Hovuben, Wittiam, Plumber, Painter, &, Glacier, 3, Chureh-street, South- 
ae Surrey. H. J. Godden, Solicitor, 1, Clement’s-lane, London, E.C. 
12, 1861, 
03 Jounson, WitttaM, Cotton Spinner, Wigan, Lancashire. sereees, Solici- 
tor, one of the executors, Pemberton, Lancashire. Jan, 3 
oe Iecas, James, Silver Plater, formerly of Hockley, Hill, Biloahanh, sa 
51 late Warstone-road, Birmingham. Marshall, Solicitor, Eldon-chambers, 
43 Cherry-street, Birmingham. Dec. 17. 
84 Pexrton, ANNE Exizaneta, Widow, 15, Maida-hill West, — 
56 Gadsden & Flower, Solicitors, 28, Bedford-row, Middlesex. Jan. 
8h Vaasky, Hannan, Widow, Broadway, Worcestershire. Towle e Thvct, 
(2 Solicitors, Cheltenham, Dec. 3l. 
0 Wuirnam, Frasces, Widow, 15, Russell-square, late of Pembridge-cres- 
cent, Bayswater, Middlesex. "Robinson & Haycock, Solicitors, 32, Char- 
ant »terhouse-square, Middlesex, Dec. 31. 
. Witkinson, Mary, Widow, Picton-place, Swansea, Glamorganshire. Voss, 
108 Solicitor, Town Hall, Bethnal-green, Middlesex, Feb. 1. 
ed, (County Palatine of er gla 
ng Farpay, Dec. 7, 186 
of BeswickE, Ropert, Innkeeper, Lord-street, aiiale, Curl v. Wolsten- 
holme, Office of Registrar of Manchester District, 4, Norfolk-street, 
2 Manchester. Jan. 8. 
* Creditors under Mstates in Chancery. 
ks Dany Freer, 
Ys tonbae, Dee. 4, 
's bivets, JOSEPH, Ree, Chepstow, Siokanoathshire. Baldwin v. Read, 
-(, Stuart. Jan. 
“J . ROBERT, = 50, Sloane-street, Chelsea, Middlesex. Fiske 
ir ik p Knight, M.R. Jan. | 
n ARRISON, GEORGE ogy a Paymaster and Purser in Her Majesty’s 
i. hs Navy, St. Mark’s- read, land of Jersey. Harrison v. Corner, 
Jan. 11, 
e Hib meet, otherwise Hip&, Widow, Stotfold, Bedfordshire. Masters v. 
@ C. Stuart. Jan. 10. 
5 Pues. Lika Waker, Farmer, Enfield Wash, Middlesex. Palmer 
1 . Gairdner, M Dec. 
Parsau, WiLLIAM Henny, Esq., Milton-next-Gravesend, Kent. Fletcher 
} ¥. Burt, V. C. Stuart. Jan. 9. 
) STEPHENSON, Fronentivs Frepertcx, Esq., formerly of Twickenham, 
’ Middlesex, and late of the eng Club, = “square, Middlesex, and 
74, St, James’-strect, Brighton. M.R. Jan. 7. 
F SON, GEORGE, Miller, Witcomb Mills, Hillmarton, Wilts, Dixon »v. 





venson, M.R. Jan, 11, 
WALLER, Josera ham Esq., 36, Porchester-square, Middlesex. Waller 


we Waller, M.R. Jan. 1 
Westuacotr, Hexny SEYMOUR, Gent., 1, Gordon pies. and 28, John- 
Het, Bedford-ro iM + Middlesex, and of Abeira, Lianti uangel-y-Traethan, 
. dee, 283. 


Prosser % Westmacott, V.C, Wood 










Farpay, Dec, 7, 1860 

BErNon, Jenkin, Esq., Llaethliw, Henfenyw, Cardiganshire. Evans v. 
David, V. C. Stuart. Jan, 12. 

Coes Coxin, Esq., Cheltenham. Campbell v. Eld, V. C. Stuart. 

‘an. 

re James, Draper, Newark-tipon-Trent. Eeles v. Procter, V. C. Stuart. 

fan. | 

Givxpr, Henry Wi.t14M, Licensed Victualler, Northfleet, Kent. Suith 

a Parks, M.R. Jan. ll. ; 
eaieaun GEoRGE Clare-street, r Stitle- 
ment Danes, Middlesex. weop” Holborow, V. C. Stuart: ey 6. - 

ee ee SamveEt, Gent., Norwich. Binns @. Nichols, v. © 3 

fan. Il, 

PARKINSON, WILLIAM Wiceett, Gent., » - cement, Norwich Norfolk. 
Binns v. Nichols, V. C. Wood. Jan. if. 

Riecatt, Josepu, Farmer, Leasingham, Liricolnshire, Pheasant v. 

W “4 t Ya Dogg aes "BHalington Quay, 

ETWAN, GEORGE, tor, York. Cartwri e 
Wetwan, V.C. Stuart. Jat. 9. et 
Assignments ine Benefit o¢ Credits. 

TursDay, Dee..4, 1860, ue pou 

Crass. James, Baker and Grocer, Bruton, Somersetshire. Nov. 21. Sol. 
Balch, Bruton. 

Gaurritus, Rosert, Linen and Woollen Draper, Con bridge, Giamongae- 
shire. Noy. 12. Sols. Davidson, Bradbury, & Hardwick, ~ 
hall, 22, Basinghall-street. 

Meacocs, WiLuiaM, Confectioner, Liverpool. Nov. 8. Boi. i. ebay, is, 
Sweeting-street, Castle-street, Live 

Paris, Joun Hatneratr, & Josepn JACKSON, Provision. 
pool. Noy. 6., Sed. Teebay, 10, Sweeti 


vin? 
Liver- 
0 street, street, 4 
Rayner, Witttam Reusen, W. atchmaker Jeweller, 39, Castle 
street, Swansea, Glamorganshire. Nov. 5. Sol. Carpenter, 7, be 


chambers, Lothbury, London, 
RoweE.t, WittiaM, Farmer, Berwick, isle of Ely. Nov. 17. Sol. Ser. 
jeant, » Hunts. pa ROrEEX | 


Scairs, JOHN, SAMUEL SYKES, JOSEPH Hassapare y Tuone Sim 
GEORGE TUNSTALL, JAMES ATKINSON, J xem ts 
Dixon, Cloth Finishers, Leeds (Sait Sykes, & . 19. 
Sykes, 30, Commercial-buildings, Leeds. 

TELFORD, WILLIAM, JosepH SuaRp, & JAMES Farrar, Iron on Megan, 
Soho Foundry, Meadow-lane, Leeds. Nov. 8. Sol. Gra 
grove, Potter Newton, Leeds 

Friar, Dec. 7,-1860. 

Anprews, Artuur, Currier, Modbury, Devonshire. Nov. 28. Sol. Shep - 
hard, 9, Sise-lane, London. 

ANDREWS, JoHN, Surgeon & Apothecary, Salisbury. Nov. 24. Sols. Het 
dings, Townsend, & Lee, Salisbury. oe 

— SamMvEt ApranaM, Draper, Ashbourne, Derbyshire. Nov. 26. 

Sol. Welch, Ashbourne, Derbyshire. 

Brown, SAMUEL Neaxe, Grocer, Hertford:. Nov. 28th. Sols. Robinseti, 
Nicholls, & Leatherdale, 14, Old Jewry Chambers. 

Dickson, Joun. Draper, Grocer, & Tea Dealer, Holsworthy, Devonshire. 
Nov. 7. Sol. Kingdon, Holsworthy. 

Foreman, Cuartes, Builder, Redhill, Reigate, Surrey. Nov 22, 86. 
Morrison, Reigate. 

Grover, Witi1am, Publican & Builder, 119, Westfield-street, St. Helen's, 
Lancaster. Sol. Johnson, St. Helen’s, Eccleston, 

Nort, Taomas, Coal Dealer, Aylesbury, Buckingham. Nov. 9. Sol. 
Benson, Aylesbury. : whe 

PaitcaarD, Rosert, Innkeeper,. Aberdovey, Merioneth. Nov. 8. Sel. 
Conway, 4, Harrington-street, Castie-street, Liverpool, ne 

Saxy, Watrer, Upholsterer, Folkestone, Kent. Nov. 30. Sol. Minter, 
Folkestone. 

Suaw, Apranam Prenpotnt, Printer, 18, Bolt-court, Fleet-street, London. 
Nov. 17. Sof Nicholson, 48, Limefstreet, London. 

8TANNARD, JAMES. Painter & Plumber, Newport, Isle of Wight. 
Sol. Woodrooffe, Lincoln’s-inn, Middlesex. 

TayLor, Frepsaick Witttam, Coal Merchant, Nottingham. Dee. 3, 


Sol. Morley. Nottingham. , ern 
Woopwarp, WAurer Cures, Jeweller, Liverpool. Nov. 19. Sol. Con- 


way, Liverpool. 
Baukruvts. 
Turspay, Dec. 4, 

Baxer, Ricwarbd, General Smith, 103, Stacteoniials Barnstaple. 
Andrews: Dec, 19, & Jan. 23, at 12; Exeter. Off. Ass. Hirtzel. = 
Fryer, St. Thomas, Exeter. Pet. Dec. lL. 

Broox, Jonn, Electro Plater, Birmingham. . Com. Sanders: Dee, 1%,.& 
Jan, 21, at 11; Birmingham. Of. Ass. Whitmore. Sol. Smith, Bir- 

mingham. Pe. Nov. 30, 
CoE, WiLL1AM, jun., Iron & Steel Merchant & Shipping Agent, 10, Mark- 
ndon. Dec. 18, at 12; and Jan. 17, ab.2; . Basinghall-street. 
Of. ‘Ags. Bell. Sol. Brewer, 3, Philpot-lane. Pet. Dec..4. 

Eaton, Cuantes, jun., Leather Factor, South King-street, Manchester. 
Com. Jemmett: Dee. 19, yea 18,. at. 12; Manchester. de Ass. 
Pott. Sol. Taylor, 32, Cooper-st t, Manchester. Pet. ’ 

Freestone, Epwarp Wason, Miliner. ‘and Straw Hat 
Clarke’s-place, High-street, Islington, Middlesex. Evans: 

18, at 11; & Jan, 17, at 124 a Of. Ass. vonaeee. 


Sot. Mardon 99, Newgate 
’ Com. Eonblanque: Des. 
. Stansfeld. 


Nov, 20. 


te-street. Pet. Dec. 
Hanais, WitttaM, jun, Miller, Iford, Essex. 
l4, atl: & Jan. 9, at 12.0; Basinghall-street. Of. Ass 
Sol. Treherne, tT Gresham-street, London, Pet. Nov. 23, 
Hincatirre, Bensamrn, Cloth Manufacturer, Littlemoor, Pudsey, Cal- 
verly, Yorkshire. Com. West: Dec. 20, & Jan, 18, at 11; Leeds. ¥. 
Ass. Young. Sols. Dunning & Kay, Bond-street, Leeds. Pet. Nov, 27. 
— heer Horn Worker, Bewdley, Woreester.. Com. 3 
Dee. &. Jan. 18, at ll; "Bi . Off. Ase. Kinnear. 
James ‘z Knight, or Warmington & Stokes, Dudley. Pet, Nov. 30. 
Kippax, Jony, Watch Maker and Silversmith, East Retford, Nottingham. 
Jom. West: Dec. 15, & Jan. 19, at 163 Sheffield. Of. Aas. Brewin. 
Sols. Mee, Burnaby, & Denman, East Retford; or, Bond & Barwick, 
Leeds. » Noy. 19. 
M'Lennan, Groree James, & Joun Witt1aM Bian, Builders and pay a 


tors, 12, Osnaburgh-street, = Middlesex. Com, For- 
blanque: Dec. 14, & Jan... 15, at 3 Basinghall-street, OF. . 
Stansfeld. Sols, Linklaters & nck wood, 1, Walbrook, London. Pet 

Dee, 4. 





100 








THE SOLICITORS’ JOURNAL& REPORTER. Dac. 8, 186, 








Murpocn, Davin, Grocer and Provision Dealer, Liverpool. Com. Perry : 
Dec. 17, & Jan. 10, at 1); Liverpool. Off. Ass. Bird. Sol, Yates, jun., 
Fenwick-street, Liverpool. Pet. Nov. 30. 

Parris, Henry, Machine Maker, Bridport, Dorset. Com. Andrews: Dec. 
19, & Jan 23, at 12; Exeter. Off. Ass. Hirtzel. Sols. Flight & Log- 
gin, Bridport ; or, Turner & Hirtzel, Exeter. Pet. Nov. 23. 

Fripay, Dec. 7, 1860. 

AMBLER, JosepH, Worsted Manufacturer, Bradford, Yorkshire. Com. 
West: Dec. 20, and Jan. 18,at 11; Leeds. Off. Ass. Young. Sols. 
Ingram & Baines, Halifax, or Bond & Barwick, Leeds. Pet. Nov. 27. 

Brecu, Tuomas, Joiner & Builder, 4, Severs-street, Everton Liverpool. 
Com. Perry: Dec. 17, and Jan. 10, at 11. Og. Ass. Morgan. Sol. 
Toulmin, 57, Roscoe-street, Liverpool. Pet. Dec. 4. 

Broapsrince, James, Grocer & Chinaman, Arundel, Sussex. Com. Fon- 
blanque: Dec. 19, at 1.30; and Jan. 17, at 11.30; Basinghall-street. 
Of. Ass. Graham. Sols. Lawrence, Plews, & Boyer, 14, Old Jewry- 
chambers, London, and R. & G. Holmes, Arundel. Pet. Dec. 5. 

Ciappison, JoHN WarD, Jeweller & Watch Maker, Kingston-upon-Hull, 
Yorkshire. Com. Ayrton: Dec. 19, and Jan. 16, at 12; Kingston-upon- 
Hull. Of. Ass. Carrick. Sols. Bartleet & Son, Birmingham ; Preston, 
Hull; or Bond & Barwick, Leeds. Pet. Nov. 28. 

Frostick, WILLIAM, jun., Glengall-road, Cubitt’s Town, Poplar, Middle- 
sex, and ABRAHAM Boys, William-street East, Poplar, Builders, (Fro- 


stick & Boys). Com. Evans: Dec. 18, at 1.30; and Jan. 17, at 11; Ba- 
singhall-street. Of. Ass. Johnson, Sol. Turner, 8, Mount-stzeet, 
Whitechapel. Pet. Dec. 6. 


M‘Leop, WitL1am, Bulider, Undertaker, & Ironmonger, Kingston-upon- 
Hull. Com. ‘Ayrton: Dec. 19, & Jan. 16, at 12; Kingston-upon-Hull. 
Off. Ass. Carrick. Sols. Wilson, or Chester, Hull. Pet. Dec. 3. 

Musgrex1, Gises Howes, Brick & Tile Maker & Farmer, Surlingham, Nor- 
folk. Com. Holroyd: Dec. 17,at 1; and Jan. 29, at 12; Basinghall- 
street. Off. Ass Edwards. Sols. Blake, 4, Serjeant’s-inn, Temple; 
or Taylor & Son, Norwich. Pet. Nov. 30. 

PouTEav, JoHN ALEXANDER, Printer & Advertising Agent, Pond-street, 
Hampstead, and late of Southampton-street, Strand, Middlesex. Com. 
Fonblanque: Dec. 18, at 11.30; and Jan. 17, at 12; Basinghal!-street. 
Off. Ass. Stansfeld. Sols. Lawrance, Plews, & Boyer, 14, Old Jewry- 
chambers, London. Pet. Dec. 5. ; 

Panny, Gustave Joun, Merchant, 3, Brabant-court, Philpot-lane, London. 
Com Goulburn: Dec. 17, and Jan. 18, at 11 ; Basinghall-street. 4 
Ass. Pennell. Sols. Fraser & May, 78, Dean-street, Soho, London. Pet. 
Nov. 29. 

Pattison, Toomas Septimus, & Freperick Mites, Wholesale Stationer. 
9, Lawrence Pountney-hill, London (Pattison & Miles). Com. Holroyd: 
Dec. 17, at 1, and Jan. 22, at 12; Basinghall-street. Off. Ass. Edwards. 
ry * no a Smith, & Fawdon, 12, Bread-street, Cheapside, London. 


Surerer, Epwarp, jun., Brickmaker, Giltbrook, Notts.,& Francis EpwaRD 
Sutrtey, Tanner, Currier, & Leatherseller, Nottingham. Com. Sanders: 
Dec. 20 & Jan. 2, at 11; Nottingham. Off. Ass. Harris. Sols. Coope, 
ay -"¥ and Freeth, Rawson, & Browne, Nottingham. Pet. Sept. 

. 3. 

Srretirz, Moses Davin, Merchant, 73, Newgate-street, London. Com. 
Fonblanque: Dec. 19, at 2, & Jan. 17, at 12.30; Basinghall-street. Off. 
Ass. Stansfeld. Sols. George & Downing, 5, Sise-lane, London. Pet. 


Dec. 5. 

Water, Henry, Hatter, Leicester (Henry Walker & Co.) Com. Sanders: 
Dec. 20 & Jan. 8, at ll. Off. Ass. Harris. Sols. James & Knight, 
Birmingham. Pet. Nov. 22. 

Watkins, Davin, Cattle Dealer, Backway Farm, Shebbear, Devon. 
Andrews: Dec. 23, & Jan. 23, at 12: Exeter. Off. Ass. Hirtzel. Sol. 
Fulford, North Tawton, Devon. Pet. Nov. 1. 9 

Wit.taMs, Georce Lonpsrines, Builder, 33, Florence-street, Islington- 
Middlesex. Com. Holroyd: Dec. 18, 2.30; & Jan. 18, at 11; Basing 
hall-street. Off. Ass. Edwards. Sol. Chidley, 10, Basinghall-street 
London. Pet. Dec. 4. 

MEETINGS FOR PROOF OF DEBTS, 
TuespayY, Dec. 4, 1860. 

Baxter, SAMUEL, Ship Smith, Windlass and Capstan Manufacturer, 73, 
Minories, London, and of Glasshouse-street, Upper East Smithfield, Mid- 
diesex. Dec. 27, at 11; Basinghall-street.—BucHaNnan, DANIEL, and 
Rosegt Benn, Merchants, Liverpool. Dec. 28, at 11; Liverpool.— 
CREDLAND, JAMEs, Builder, Hulme, Lancaster. Dec. 27, at 12; Man- 
chester.—Dray, WILLIAM, Farmer, Agricultural Implement Maker and 
Seller, Farningham, Kent. and at Adelaide-place, London-bridge, 
(William Dray & Co.) Dec. 27, at 12; Basinghall-street.—Eccies, 
JosepH, Epwarp Eccies, and ALEXANDER Eccies, Cotton Brokers, 
Liverpool. Dec. 14, at 11; Liverpool.—Fenn, Wiii1am, Underwriter 
and Insurance Broker, 11, New Broad-street, London, and late of 
Lioyd’s Coffee House, Royal Exchange. Dec. 28, at 11.30; Basinghall- 
street.—F REEMAN, GEoncE, & Henry Wrixon, Lead & Glass Mer- 
chants, & Pewterers, Blenheim-street, Oxford-street, Middlesex. Dec. 
27, at 11.30; Basinghall-street.—Harcoop, WitL1aM, Ironmonger, 


Com. 


7, Upper Saint Mary-street, Southampton. Dec. 28, at 11; Basinghall- |. 


street.—NicHoLis, WILLIAM, Manufacturer of Blue, Leicester. Dec. 
27, at 11; Nottingham.—Pearce, Joun, Woollen Draper, Holborn-hill, 
. Middlesex. Dec. 27, at 12; Basinghall-street.—RuTHERFORD, WILLIAM 
Hamitton, Grocer, Nottingham. Dec. 27, at 11; Nottingham.— 
Score, WiLLiAM, Soap Manufacturer, Manor-street, Hatcham, [Surrey. 
Dec. 27, at 12; Basinghall-street.—WaLker, Joun, & WiLL1AM WALKER, 
Joiners, Builders, & Contractors, Birkenhead. Dec. 28, at 11; Liver- 
pool.—WiLkINson, JoHN, Ironmaster, Brymbo, Denbigh. Dec. 28, 
at 11; Liverpool. 
Fripay, Dec. 7, 1860, 

APPLEYARD, FREDERICK, Tanner & Currier, Bradford. Jan. 15, at 11: 
Leeds. —Brame, WILLIAM Rawson, and Joun Brame, jun., Printers, 
Bi . Jan. 7, at 11; Birmingham.—Burn, Epmunp Joan, jun., 
Stationer, 40, Ship-street, Brighton, Sussex. Dec. 28, at 12; Basing- 
hall-street.—CuabDwick, Josep, Stone Merchant, Willington Wharf, 
Augustus-street, Regent’s Park, Middlesex. Dec. 28, at one; 
Basinghall-street.—Cox, Wit1am Joun, Grocer, 44, Fetter-lane, 
London. December 28, at eleven; Basinghall street.— Dates, 

Merchant, Gresham-honse, Old Broad-street, and Dews- 
bury, Yorkshire. Dec. 1%, at 12; Basinghall-street. — Durrant, 

Gronos, & Groner Brock, Tallow Chandicrs and Soap Manufacturers, 

St. Michael, Coslany§Norwich. Dec. 28, at 11; Basinghall-street.— 

Evans, Epwarp, Draper. Wednesbury, Stafford. Jan. 7, at 11; Bir- 


Ricuarp Heatu, & Joun Mercanr, Electro Platers (Heath & Gp; 
Birmingham, Warwick. January 7, at 11; Birmingham, — 
GRANGER, JAMES, GEORGE BATTISON HAINES, WILLIAM Ricnarp 

& Joun Metcaxr, Electro-platers, Birmingham (Heath & Company) 
Jan. 7,at 11; Birmingham. Same time, separate estate and a 
George Battison Haines.—Gwyer, Epmunp, African Merchant & Ship 
Owner, Bristol (Edmund Gwyer & Son). Jan. 10, at 11; Bristol—Hay,. 
KEN, JOHN, jun., Merchant & Maltster, Padstow, Cornwall. Jan, 2,4 
12; Exeter.—Hvtxag, Joun, Bookseller, St. Martin’s Hall, Long 

and 5, Langham-street, Portland-place, Middlesex. Jan. 3, at li; 
Basinghall-street.—Leisius, Emit Henry, Merchant, 31, 

Jane, Cannon-street, London. Jan. 3, at {2 ; Basinghall-street— 
Perry, FREDERICK CHARLES, Iron Master, Roughwood Colliery & Fup. 
naces, Ryecroft Colliery, Walsall, and of Hallfields Furnace, Bilston, 
Staffordshire, and of Stockport, Chester. Jan.7, at 11; Birmingham, 
—PiTCHER, James, Leather Seller, Hampstead-road, Middlesex. Dep, 
28, at 11; Basinghall-street. — Price, Joun, Draper, General-shop 
Keeper, and Manager of a Shop, Abertillery, Aberystruth, Mon. 
mouthshire. Jan. 3, at 11; Bristol. — Ropents, JOHN, Tailor 
& Draper, Taunton, Somersetshire. Jan. 2, at 12; Exeter,— 
RovuTLEDGE, SamvuEL, Dyer, Huddersfield. Jan. 15, at 11; Leeds,— 
RoyLe, GEorce, Flint Glass Manufacturer, Sutton, Saint Helen’s, Lan. 
cashire. Dec. 17, at 12; Liverpool.—Spicer, Taomas, Oil & Colourman, 
2, Little Britain, London. Dec. 29, at 12; Basinghall-street— 
STEPHENSON, James, Cabinet Maker & Upholsterer, 36, Crawford-strest, 
Bryanstone-square, Saint Marylebone, Middlerex. Dec. 19, at 1; 
Basinghall-street—TearLe, Davip, Straw Plait Dealer, H 
Regis and of Luton, Bedfordshire. Dec. 28, at 1; Basinghall-street,— 
Water, Joun, Dealer in Oil and Cake Merchant, Hitchin, Hertford, 
Dec. 31, at 12.30; Basinghall-street.—Watson, Rosert, & Cannas 
Witi1am Watson, Curriers and Boot and Shoe Manufacturers, (C. W, 
Watson & Co.), Kettering, Northampton. Dec. 28, at 11.30; 
hall-street.—Yaxtey, Joun, Farrier and Cab Proprietor, Providence. 
yard, Vauxhall-bridge-road, Westminster. Jan. 4, at 11; 
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NITED KINGDOM LIFE ASSURANCE 
COMPANY. 


ANY, 

No. 8, WATERLOO PLACE, PALL MALL, LONDON, 8.W. 
The Hon. FRANCIS SCOTT, Caarrman. 
CHARLES BERWICK CURTIS, Esq., Deputy CHAIRMAN. 
Fourth Division of Profits. 

SPECIAL NOTICE.—Parties desirous of participating in the fourth 
division of profits to be declared on all policies effected prior to the 3lst of 
December, 1861, should, in order to enjoy the same, make immediate 
plication. There have already been three divisions of profits, and the 
bonuses divided have averaged nearly 2 per cent. per annum on the sums 
assured, or from 30 to 100 per cent. on the premiums paid, without impart- 
ing to the recipients the risk of co-partnership, as is the case in mutual 
societies. 

To show more clearly what these bonuses am®unt to, the three follow 
ing cases are put forth as examples: 


Amount payable 

Sum Insured. Bonuses added. up to Dec., 1854, 
£5,000 £1,987 10 £6,987 10 
1,000 379 10 1,397 10 
39 «(15 139 15 


100 

Notwithstanding these large additions, the premiums are on the lowest 
scale compatible with security for the payment of the policy when death 
arises ; in addition to which advantages, one-half of the premiums may, if 
desired, for the term of five years, remain unpaid at 5 per cent, interest, 
without security or deposit of the policy. 

The assets of the Company at the 3ist December, 1850, amounted to 
£690,140 19s., all of which had been invested in Government and other 
approved securities. 

No charge for Volunteer Military Corps while serving in the United 
Kingdom. 

Policy stamps paid by the office. 

Immediate application should be made to the Resident Director, No. 8, 


Waierloo-place, Pall-mall. 
P. MACINTYRE, Secretary. 


By order, 
RITISH MUTUAL INVESTMENT, LOAN 
and DISCOUNT COMPANY (Limited), 
17, NEW BRIDGE-STREET, BLACKFRIARS, LONDON, E.C, 
Capital, £100,000, in 10,000 shares of £10each. 





CHAIRMAN. ‘ 
METCALF HOPGOOD, Esq., Bishopsgate-street. 


Sonicrrors. 
Messrs. COBBOLD & PATTESON, 3, Bedford-row. 
MANAGER. 

CHARLES JAMES THICKE, Esq., 17, New Bridge-street. 
INVESTMENTS.—The present rate of interest on money deposited with 
the Company for fixed periods, or subject to an agreed notice ef withdrawal 
is 5percent. The investment being secured by asubscribed capital of 
£85,000, £70,000 of which is not yet called up. 

LOANS.—Advances are made, in sums from £25 to £1,000, upon 
approved personal and other security, repayable by easy instalments, ex- 
tending overany period not exceeding 10 years. 

Prospectuses fully detailing the operations of the Company, forms 0 
proposal for Loans, and every information, may be obtained on applica 
onto JOSEPH K. JACKSON, Secretary. 


REVERSIONS AND ANNUITIES. 


AW REVERSIONARY INTEREST SOCIETY, 
68, CHANCERY a eo 





CuatrmMan—Russell Gurney, Esq., Q.C., Recorder of London. 
Derury-Cuainman—Nassau W, Senior, Esq., late Masterin Chancery. 
Reversions and Life Interests purchased. Immediate and Deferred 
Annuities granted in exchange for Reversionary and Contingent Interests 

Annuities, Immediate, Deferred, and Contingent,and also Endowments 
granted on favourableterms. 





-—Grances, James, Geouce Batrison Haines, WitLiaM 





Prospectusesand Forms of Proposal, and all furtherinformation, may dé 
had at the Office, "Gy By CLABON, Seoretary: 
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name and address of the writer 


* * Any error or delay occurring in the transmission of this 
Journal should be immediately communicated to the Publisher 
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LONDON, DECEMBER 15, 1860. 






CURRENT TOPICS..: 


In to-day’s number we finish the publication of the 
contributed by members of the Metropolitan and 
Be rineial Law Association for their recent meeting at 
Newcastle. We shall now do no more than remind our 
readers of some valuable suggestions contained in these 
esays. The address of Mr. Kennedy, as President, 
was mainly devoted to a review of recent legislation as 
it peculiarly affects the administration and practice of 
the law. It also, however, touches upon some minor 
but important questions relating to the usage of the 
profession, as to which the Association, since its former 
annual meeting, had passed certain resolutions. In our 
impression of Tast week we gave another very elaborate 
per by Mr. John Turner, the object of which is to 
a the great importance to the profession, and the 
country at large of the institution of a department of 
justice. Mr. Turner has brought together a striking 
array of facts and figures in support of his argument, 
which, upon the whole, is more telling than any which 
has yet been adduced upon the same topic. Many of 
his statements supported as they are by the authority of 
Mr. Redgrave’s statistics, are truly startling, and 
must soon attract the attention of the Legislature. 
He points out with great force the enormous ex- 
pense to the country of the county court system, its 
total cost being considerably over half a million 
paid out of 
the public revenue, while the total amount recovered 
through the instrumentality of these courts is in round 
numbers not much above three quarters of a million; 
and as an additional expense the country has to 
support, the 9,000 or 10,000 debtors annually im- 
prisoned by county court judges. Is not Mr. Turner, 
therefore, justified in the remark that it would “ be a 
wise economy, and a saving to the country for the State 
to pay all small debts less discount for collection now 
levied. by county court agents and to abolish the courts.” 
As to the evils arising from the general employment of 
the county court and other “agents,” we earnestly 
commend to the attention of our readers the perusal of 
Mr. Turner's paper, and a letter on the same su ject from 
“asolicitor ” which appeared in the Solicitors’ Journal 
of last week. 

Of a different class from any of the foregoing papers 
is the learned essay of Professor Johnson, of Birming- 
ham, on the Law of ae, gma as affecting Real Pro- 
perty, of which we shall say nothing more than that. 
we have received communications from different quarters, 
ta the effect that it would be highly desirable if papers 
such as those of Mr. Johnson were more frequently 
contributed by members of our law societies. 

Mr. C. A. Smith’s paper on the Abolition of Oaths, 
which has also appeared in these columns, touches upon 
4 subject of a juristical, or perhaps a moral, rather than 
alegal character. It is one, however, not without in- 
terest to lawyers, and in respect of which the public 
Sentiment is daily becoming more favourable to a 


Mr. Shaen’s observations, on the Etiquette of the Bar, 
Taise between the two branches of the profession some 
te but not unimportant questions, which can 


Rever be settled satisfactorily to either except 
@ courteous consideration on the part of both, 
and which has not been wanting so far as Mr. Shaen 





is concerned. In considering the subject of bar etiquette 
it should always be borne in mind that persons who are 
not members of the bar have no right to take exception 
to it except so far as it affects their interests or them- 
selves personally. Mr. Shaen accordingly, bearing this 
distinction in mind, has confined Rivself in his 
paper for the most part to the simple question, 
whether the rule of the bar requiring the employment 
of two counsel in certain cases is not oppressive upon 
clients who require the services of one only; and this 
certainly is a question which may well be p Adieraat by 
any member of society. Whether the made of dis- 
cussion adopted by Mr. Blundell in his letter to this 
Journal of last week is the most likely to lead to any 
useful result is, however, very questionable. 

Mr. Devey’s memorandum on Decisions of the House 
of Lrds, noting up as it does a number of authorities 
upon the question whether the -ultimate Court of 
Appeal is bound by its own decision, is a useful contri- 
bution upon this moot point. 

Mr. Miller’s paper, which we publish to-day, con- 
tains some useful suggestions for the constitution of 
country law societies. He agrees with us in recom- 
mending not merely preliminary examinations for arti- 
cled clerks, but also periodic ones. While on this sub- 
ject, we may allude to the important communication 
concerning the prospects of legal education in Ireland, 
which we published last week, as to the institution of 
both preliminary and final examinations for articled 
clerks—the former comprising a curriculum of general 
subjects of education. 

e have thought it right to remind our readers of 
the useful labours of the Metropolitan and Provincial 
Law Association, and to call attention to the above- 
mentioned papers, as there is always some danger, on 
account of the form in which they appear, of their not 
commanding theattention which inherently they deserve. 


Our Irish correspondent, in the communication from 
him which appears in our columns to-day, calls our at- 
tention to a subject which has recently been under the 
consideration of the Council of the Incorporated Law 
Society of Ireland. The subject is one equally inte- 
resting to the profession in this country. It appears 
that last session there was introduced into Parliament 
a Bill, to the effect, amongst other things, that the soli- 
= to es ae ae ae —— be 

id a sa ; but that, as against other parties dealin 
Pith ima, he might be entitled to dase costs ; for 
which, however, he was to account with the Board of 
Commissioners, who, in fact, were in all cases directly, 
by virtue by the Act, to receive the costs. The Council 
of the Irish Incorporated Law Society, in their report 
which has been published, state, as no doubt they are 
justified in stating, that the “ principle involved in such 
clause was novel, and unless. sanctioned by the autho- 
rity of an Act of Parliament, would be illegal.” For- 
tunately, the Council observed the clause in time 
to petition for, and obtain, its removal. The profession 
on this side of the Channel may well share the surprise 
of their Irish brethren, and participate in the interest 
which this topic has excited amongst them, not merely 
on account of its novel character, but because it has 
been the fashion of late years for our Government to 
favour Ireland with the first introduction of such novel- 
ties—perhaps as experiments in corpore vili—with a 
view to their importation into this country at some 
future time. 


Those persons who were shocked at the recent dread- 


| ful accounts which have appeared in the papers of col- 


liery explosions, will be glad to. hear that the Act for 
the Regulation and Inspection of Mines, 23 & 24 Vict. 
c. 151, which was passed last session, will come into 
force on the first day of the new year. The Act con- 
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tains a code of valuable general rules to be observed 
in mines, and prescribes the powers and duties of in- 
spectors.* 


It is announced that the next meeting of the Law 
Amendment Society will be held on the 17th instant. 
A will be by Mr. Edward Webster, entitled, 
‘* Observations on the Report of the Select Committee 
of the House of Lords, 1856, relating to the Expediency 
of carrying into effect the Sentence of Death before 
official spectators only, and on a substitute for Capital 
Punishment,” Lord Stanley is to take the chair. 


The next meeting of the Juridical Society will be 
held on Monday, the 17th inst., at 8 o’clock, p.m., when 
Mr. S. M. Leake will read a paper on “ The Taxation 
of Suitors.” 





a 
- 


RELATIVE AUTHORITY OF CO-ORDINATE COURTS 


In the constitution of a judicature consisting of 
numerous courts arranged in co-ordinate and sub- 
ordinate ranks, it becomes essential to the harmonious 
working of the system to arrive at an exact under- 
standing concerning the relative authority of their 
respective decisions. The common law remaining 
altogether in an abstract unwritten form, and statute 
law, though written, involving innumerable doubts and 
uncertainties of construction, the judgments of the 
courts contain the only authoritative declarations of the 
former, and the only authoritative expositions of the 
meaning of the latter. It is true, the judgments of the 
courts are not law in point of form, since they do not 
emanate from the voice of the Legislature ; the function 
of the Court being jus dicere and not jus dare. But they 
are law in substance, since they are the authoritative 
assertion or declaration of what the legislative power 
has ordained. With respect to the common law, they 
are an original embodiment in language of its precepts 
and principles; with respect to the statute law, they 
either repeat the word of the statute, or, where that 
speaks with an uncertain voice, they paraphrase in 

er language its real intention; and within the 
seope of their declaratory powers they form the only 
criterion by which the public can regulate its opinion 
of the law. Henee, where the judicial oracles are 
numerous, it becomes a matter of great importance, in 
the interests of certainty, to ascertain with what degree 
of authority each oracle speaks. 

It might be expected from this character of the sources 
of our law that a large field would remain undefined 
by judicial decision ; but it is certainly remarkable that 
the question before us respecting the relative authority 
of courts seems still to lie in the regions of uncertainty. 
It is amongst the subjects left by our law entirely to 
judicial ition; and it is one to which judicial 
deliberation .has been very imperfectly appli For 
instance, amongst mooted points may still be en 
the questions: How far a court is bound by the au- 
thority of the previous decision of a court of co-ordinate 
jurisdiction ? How far any court is bound by its own 
previous decision—in the ease of an inferior court, and 





* A useful treatise on all the statutes passed for the regula- 
tion of mines has just been published. It is entitled, 
“ An Exposition of the Statutes (5 & 6 Vict. c. 99, and 23 & 
24 Vict, c. 151) passed for the regulation of Mines, 
Collieries, and Ironstone Mines, designed as a Practical 
Guide for Official Inspectors, Owners, Viewers, Captains, 
Managers, and Agents, with reference to Governmental 
inspection, and the employment of Mine Labour under the 
above statutes; also a notice of the Truck Act (1 & 2 Will. 4, 
c. 37), and a carefully prepared form of Pit Bond, with Notes 
and Appendix of the above statutes, and a copious Index.” By 
Thomas Tapping, Esq,, of the Middle Temple, Barrister-at- 
Law. Stevens & Sons. 





in that of a Court of Appeal? What is the position of 
a court of ultimate appeal, as the House of Lords, with — 
respect to its own previous decisions? These ap 
questions of which the settlement is of material im. 
portance to practitioners, and therefore they seem wel] 
worthy of a brief consideration. We propose first to 
take in hand the question concerning the relative 
many of courts of co-ordinate jurisdiction. _ 

It will perhaps serve to clear this ang of some 
confusion, if we begin by observing that this is not, 
question of the value and weight of precedents, upon 
the usual grounds of reasoning by which precedents 
are estimated. A precedent is followed because, so long 
as it has prevailed, it must have affected in some d 
the conduct and dealings of the public, and must have 
been received with more or less of acknowledgment or 
acquiescence ; and the weight of a precedent is mea. 
sured chiefly by the degree of acquiescence with which 
it is received. In this sense, every judgment of a pro- 
perly constituted tribunal becomes a precedent to every 
other tribunal; and even the judgment of an inferior 
court becomes a precedent for the guidance of a supe 
rior court, or a court of appeal. This characteristic 
effect of a precedent, even in a court of error, was well 
explained by Parke, B., in the judgment which over. 
ruled the celebrated case of Godsall v. Boldero (Di 
v. India Life Assurance Company, 24 L. J.,C. P., 2):— 
“ Though we are quite satisfied that the case of Godsall 
vy. Boldero was founded on a mistaken analogy and 
wrong, we should hesitate to overrule it, though sitti 
in a court of error, if it had been approved and fol- 
lowed and not questioned, though ae opportunities 
had been offered to question it. We do not think we 
ought to feel ourselves bound by it, as so few, if any, 
subsequent cases have arisen in which the soundness of 
the re then relied upon could be made the subject 
of judicial inquiry, and as in practice it may be said 
that it has been constantly disregarded.” 

A judgment of a superior court, however, is cited 
before an inferior court, not merely as a precedent ot 
argument which may be accepted or repudiated, but as: 
at authority which can only be obeyed. The sub-ordi- 
nate court defers to the judgment of the super-ordinate 
one, not from a submission of conviction, but in obe- 
dience to its higher authority. What, then, is the rela- 
tion with respect to mere authority subsisting between 
co-ordinate courts? When a judgment of a co-ordi- 
nate court is cited, is any submission due to its autho- 
rity irrespective of the weight which it may reason- 
ably bear as an argument from precedent? This 
seems to be the precise form of the question, which 
is so constantly intervening in practice where the 
same or similar points are discussed before the several 
co-ordinate courts. 

The solution of this question, upon grounds of be 
ciple, seems to rest in the conception of co- 
courts; and this conception may be elucidated in the 
manner most suitable for our present purpose by the 
state of the courts actually referred to under that 
designation. The three superior courts of common 
law are commonly thus described, and so likewise are 
the Vice-Chancellors’ courts in equity. Now the for- 
mer at the present day all exercise necessarily the same 
jurisdiction, and stand in precisely equal rank or order 
in the constitution of the judicature. Their civil juris- 
diction, originally bee different, have, first by various 
strange self-origmated devices and fictions, such as writs 
of quo minus, latitat, and bills of Middlesex, and ulti- 
mately by statutes — an uniformity of process, 
attained precisely the same limits. The age of rivalry, 
conflict, and usurpation of jurisdiction between these 
courts, has passed away; and ¢here is now one juris- 
diction, one procedure, virtually one court, though for 
the convenience and despatch of business, three cham- 
bers—a state of things which seems imperatively to de- 
mand a uniformity of decision. The courts of the 
Vice-Chancellors in equity have been created with the 
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same exact uniformity of position, procedure, and juris- 
diction, and therefore, it would seem, with the same 
necessity for the uniformity of decision. The two sets 
of courts, of common law and of equity, relatively to 
each other, are also commonly treated as co-ordinate ; 
but se they may be ranked in position at the same 
level and dignity, they exercise jurisdiction of so diffe- 
rent a description, that the judgnients of the one can 
be seldom applied in any useful manner to the guidance 
or regulation of the other. Inasmuch, however, as 
courts of law have in some matters an equitable juris- 
diction and conversely, to that extent the jurisdiction of 
the two sets of courts is the same; and, according to 
the best opinions, the decisions of the one are aecepted by 
the other as binding authorities. As to courts inferior 
to these, such as county courts, magistrates’ courts, &e., 
though strictly speaking they might be termed co-ordi- 
nate, yet, as they are instituted simply for the dispatch 
of small business, and not at all for the settlement of 
the law, difficult points of law arising before them being 
readily referred to superior tribunals, it would be mere 
pedantry to include them in the same category, or to 
attempt tu subject them to the same considerations. 

There is no doubt that every court is constituted in 
point of form with the power of delivering an arbi- 
trary judgment on a matter within its jurisdiction 80 
that it has the power to decide contrary to a previous 
judgment of a co-ordinate court, and even of a court 
of appeal. But this power is entrusted to the court to 
be exercised according to a judicial discretion ; and the 
real question is not as to the bare power or possibility 
of deeiding, but what is a right and proper exercise of 
the power according to the Secretion of a good judge. 
This distinction between mere formal power and the 
discretionary rules imposed upon its exercise is well 
recognised in many branches of the political coustitu- 
tion. Discretion tempers the exercise of power, as 
equity modifies the law. Thus, the Crown in point of 
form can refuse assent to a Bill which has passed both 
Houses of Parliament ; but discretion peremptorily for- 
bids the exercise of such power. The House of Lords 
has the power formally to propose and amend a Bill re- 
lating to taxation; but the rules of diseretion, founded 
on the inexpediency and futility of so doing, prohibit 
any such interference with the prescriptive privilege of 
the Commons. With respect, therefore, to the submis- 
sion of a court to another court of co-ordinate jurisdic- 
tion, the question seems to be, what are the rules of 
discretion which intervene to guide the exercise of the 
absolute power of judging under the circumstances 
of the matter having been already adjudged by a co- 
ordinate court ? 

These rules are to be sought for and deduced from 
the practice of the courts, and the language of the 
judges in reference thereto; and a careful consideration 
of the precedents and practice on the subject ap 
to justify the following position.* The general rule of 





* The following authorities may be cited in support of this 
and other positions taken in the above article. The Common 
Pleas having decided, in Selby v. Eden, 3 Bing. 611, that the 
simple acceptance of a bill drawn payable at a particular place 
Was a general acceptance, the same point was soon after 
brought hefore the Queen’s Bench; and Lord Tenterden, ©. J., 
delivering the judgment of the Court said, “I should certainly 
have entertained some doubt had it not been for the authority 
cited (Selby v. Eden). It is of great importance that there 
should be uniformity of decision in the different courts of 
Westminster Hall, upon all questions, but particularly upon 
questions affecting negotiable instruments of this description. 
a the authority of that case, therefore, we are of opinion, 


A great difference of opinion recently prevailed as‘ to 
whether special contracts with carriers were within the Rail. 
way and Canal Traffic Act. In Wise v. Great Western 
Railway Company, 25 L. J. Ex. 258, the Exchequer having 
delivered judgment on grounds independent of the above point, 
added an opinion upon it, also sufficient to decide the case in 
the negative. In ms V. Great Western Railway Company, 











practice is that, where a deliberate judgment of a co- 
ordinate court subsists unreversed it must be followed; 
and no further argument will be heard on the same 
point. Counsel may distinguish their ease from the 
authority ; but they may not dispute the authority except 
inacourt of appeal. The practice of the courtsin thismatter 
is of every day oceurrenee, and is nearly variable. Ex- 
ceptions, it is true, have oecurred im ecertaim extreme 
cases ; but they are so rare as to be almost capable of a 
particular enumeration. At any rate they have not as 
yet been frequent enough to have called forth any rule 
to aecount for their oceurrence; and the tendency of 
modern practice is to earry out the above general rule 
with the utmost strictness. It may, however, be sug- 
ted with probability that the deliberate deviations 
| tee the general rule are restricted to cases in which 
the previous decision has manifestly emanated from mis- 
take or imadvertence, and in which the Court itself 
would obviously, om being further advised on a future 
oceasion, wish, if possible, to recall its own judgment. 
It may also be suggested that a Court would —— 
be much more cautious and respectful in dealing wi 





26 L. J.C. P. 25, the Common Pleas considering the point 
open, notwithstanding the opinion of the Court of Exchequer, 
expressly decided it in the affirmative. The point then came 
before the Queen’s Bench, in Peek v. North Staffordshire Rail- 
way Company, 27 L. J. Q. B. 465, where the judges differed. 
Lord Campbell, €. J., and Crompton, J., concurred with the 
Common Pleas, the latter saying in his judgment, “I should 
feel myself bound by this decision of the Court of Common 
Pleas if I had arrived at a contrary conclusion; and I should 
have contented myself with merely stating that I felt bound 
by the decision of the Court of Common Pleas if I had not 
known that one of my learned brothers in this court and some 
of the learned members of another court take a contrary view.” 
Erle, J., thought that the case in the Exchequer amounted to 
an authority, and therefore considered himself, he said, at 
liberty to dissent from the Common Pleas. 

In the case of Chapman v. Monmouthshire Railway Company, 
27 L. J. Ex. 97, Willes, J., having ruled at Nist Prius in 
accordance with his own private opinion contrary to the judg- 
ment of the Queen’s Bench, the full Court, on the case being 
referred to it, delivered the following judgment by the Chief 
Baron:—* We have consulted with my brother Willes, who 
states that he intended to decide contrary to the case of the 
Queen v. London and North Western Railway Company, we are 
bound to decide in accordance with that case.” [And see 
further as to this point, Powell v. Jessop, 25 L. J.C. P. 199; 
Taylor v. Burgess, 5 H. & N. 1; and innumerable other cases.] 

Jackson v. Woolley, 27 L. J. Q. B. 181, was an instance of 
the Court of Queen’s Bench following the decision of a Vice- 
Chancellor. Kindersley, V.C., had decided that the 14th 
section of the Mercantile Law Amendment Act was retro- 
spective; and upon the same point being brought before the 
Court of Queen’s Bench, it held itself hound by that decision. 
Lord Campbell, C. J., said, “We are bound by the decision 
in Thompson v. Waithman. We express no opinion upon the 
proper construction of the Act, as far as this court is concerned 
it is res integra, and the plaintiff must go to a court of error 
if he wishes to review that decision.” The decision was 
reversed in the Exchequer Chamber, where Williams, J., 
delivering judgment said, ‘‘ The Court of Queen’s Bench were 
quite correct in bowing to the decision of the Vice-Chancellor 
in Thompson v. Waithman, a court of co-ordinate jurisdiction.” 

In Jones v. Harrison, 6 Ex. 328, the Court of Exchequer 
construed the word “may” in the 13th section of the County 
Court Act, 13 & 14 Vict.c. 61, as discretionary. In Mac 

al vy. Paterson, 11 C. B. 755, the Court of Common 
Pleas held it to be obligatory, because, as it said, the former 
decision Jed to manifest absurdity and repugnancy, and the 
Court of Queen’s Bench, in Crake v. Powell, 21 L. J. Q. B. 
183, followed the Common Pleas. The Court of Exchequer 
subsequently expressed the intention of reversing their 
decision, and abiding by that of the other courts (Asplin vy, 
Blackman, 21 L. J. Ex. 78). 

In Cook v. Gillard, 1 E. & B. 83, the Court of Queen's 
Bench decided upon the construction of a statute contrary to 
the judgment of the Court of Exchequer in Jvimey v. Marks, 
16 M. & W. 643, on the ground that the latter court had 
manifestly decided under a mistake arising from their not 
adverting to certain legislative changes in the law 
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the decision of another Court, than it would in review- 


its own. 

The general rule which compels a Court to bow to 
the decision of a Court of co-ordinate jurisdiction seems 
also to be based upon grounds of expediency and pub- 
lic convenience. Certainty is a high qualification of 
law; and this rule eliminates one element of uncer- 
tainty by preventing the collision of co-ordinate courts 
and a conflict of judicial opinions. It is said, on the 
other hand, that to prevent one court from questioning 
and impugning the decisions of another, tends to aggra- 
vate and perpetuate the evils of doubtful or bad law. 
It is true, a subsequent contradictory decision would 
serve to throw increased discredit on a previous one 
already discredited by public opinion; but it would 
not get rid of it in the same way that it is overruled 
by a court of appeal; it would only alter the degree 
of doubt without removing it, and would necessarily 
involve a recourse to further proceedings. The rule in 
question guards all decisions equally, good and bad, from 
being subjected to doubt, except in that way in which alone 
the doubt can be usefully and effectually raised. It 
sends the doubt at once to the court of appeal, which 
alone could decide between conflicting decisions ; and it 
thus avoids unnecessary and objectless litigation, which 
would otherwise be interposed in the course of a suit. 

The contrary rule, operating equally on all decisions, 
whether or bad, would open to-dispute and litiga- 
tion nearly every proposition of law, and would invite 
as many different opinions as there are judges. The 
attention of suitors would be turned to the idiosyncra- 
cies of the courts and judges, rather than to the simple 
object of a final decision of the cause. To allow a 
decision to be called in question whenever it suited the 
circumstances of a suitor, or of his legal advisers. to 
do so, would increase expense and prolong litigation. 
The ensuing diversity of opinions would introduce 
uncertainty throughout the whole of the law; the 
public would be greatly embarrassed in their conduct 
and affairs ; no titles would be safe ; and no transactions 
could be sufficiently guarded. 


<> 
> 





GOVERNMENT BILLS. 


This is the season of the year when cabinet council- 
lors go through the unwelcome duty of reviewing their 
legislative failures of the preceding summer. In the 
present autumn, notwithstanding the apology has been 
offered to constituencies, that a greater number of use- 
ful legal reforms have been made during the 23 & 24 
Vict. than for many a year past, the chiefs who are re- 
sponsible for the Parliamentary programme must deli- 
berate, in view of the next session, under a conscious- 
ness that the successful law measures of the last were 
principally the work of independent members, while 
the unsuccessful and the abortive were precisely those 
which had been heralded in the Queen’s Speech. Her 
Ministers, then, have had ample reason for discussing at 
their recent meetings the causes of miscarriage, not only 
such as were of a party and personal nature in the 
House, but also the technical causes inherent in the 
Government system of drawing Bills. With the strug- 
gles for majorities, or the winning arts of debate, we 
are not much concerned. The policy, too, of each pro- 
posed law measure must, of course, be judged on. its 
own grounds. But the frame of legislation, whether 
relating to professional or other matters, involves abid- 
ing general principles, the neglect of which is a subject 
peculiarly belonging to a legal journal. Among them 
there is one principle necessarily underlying whatever 





plan, in the vacancy caused by the loss of Mr. Coulson, | 
may be adopted for securing, or attempting to secure, | 
accuracy, completeness, and consistency, in Government | 
as well as other Bills. 

Whether a Parliamentary officer or committee, a 


commission or a minister of justice, be constituted to 
preserve order in the Statute Book, no _ success 
can be accomplished without a proper division of 
labour between the authors and the framers of measures, 
A clear perception of the difference between the functions 
of the legislature and of the draftsman would tend to 
allay even the jealousy which Parliament is supposed 
to feel at the apprehended interference by any new 
machinery with the free exercise of its sovereign 

wers and privileges. The confusion which has 

itherto existed between official and professional re- 

sponsibilities, in preparing the work of legislation, has 
encouraged an ill-defined alarm, that the latter cannot 
be regulated without encroaching on the former. At 
the same time such confusion has been in a high degree 
detrimental in weakening the responsibilities them- 
selves. 

When a Bill originates with a public department, the 
instructions in different cases vary exceedingly in their 
form and detail. They do not generally go much into 
particulars. To the conveyancer employed is left the 
speculative task of giving effect to the intentions of the 
introducers of the Bill. So loose is the system, that 
frequently the instructions come orally from a Secre- 
tary of State: most frequently, indeed, there is neither 
signature, nor date, nor any writing at all. Thus un- 
authenticated they are sometimes not communicated to 
the draftsman by the head of the department. A secre- 
tary or subordinate is employed as the precarious go- 
between. He may or may not be imbued with the policy 
which prompted the measure, or be master of its general 
bearings, or comprehend its particular operations; yet 
he is customarily the medium between the intelligence 
which conceives and the intelligence which imparts 
substance to the conception. 

It requires no very special knowledge to be in a posi- 
tion to appreciate the practical effect of such inexactness 
of duties. The head of a department ry aye a 
Bill is satisfied mainly with a conviction of the princi- 
ple on which it is to be based, and does not extend his 
contemplation beyond the disturbance which it may 
produce in the interests represented by one trouble- 
some deputation and another, which has recently quitted 
his presence. If, in addition, he has suggested clauses 
sufficient to guard against the Scylla faction on the 
particular question in the opposition, and the Cha- 
rybdis faction among his own supporters, he passes on 
to other business with a consciousness of having done 
his duty not only as a legislator, but as a party man. 
The parliamentary scribe will look to the rest, and de- 
sign and fit all the secondary and minuter parts. The 
draftsman, on his side, receives the political, commer- 
cial, or legal hints, as the case may be, vouchsafed 
from high quarters, with his head full of precedents 
and forms, but in comparative, if not total, ignorance of 
the actual circumstances in which the measure is to 
work. The Bill is thus drawn in perfect har- 
mony between the two. Neither gives the other any 
vulgar trouble upon it. If the lesser artist’s profes- 
sional pre¢edents do not happen to square with . 
the greater artist's official exigencies, it is altered 
accordingly. ‘I do not, of course,” Mr. Coulson tolda 
select committee, “ raise any controversy with him; I 
say, I have no doubt misunderstood you.” If any- 
thing should be wanting, there will still be the “‘ many 
cooks” in committee to supply their ingredients. What 
must be the result on the Statute Book of this easy- 
going division of labour? What would have been the 
result on steam locomotion, if, thirty years ago, Robert 
Stephenson had instructed a founder that steam pressed 
at so much a square inch: “I went something to run 
upon wheels by steam; you will sce to the cylinders, 
cocks, valves, and all that!” It requires, we say, no 
special knowledge to judge of such a system. But they 
who know by experience, how crude, for the working 
purposes of life, is the production of a conveyancer whom 
a client, under some unusual pressure of circumstances, 
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has instructed, by. an endorsement on a blank sheet, or 
at the foot of some hasty half dozen para hs, to 
draw a Bill in Parliament, a partnership deed, or a 
settlement, how much the draftsman leaves in blank, 
how many queries he puts in the margin, how cautious 
the reservations he makes in his approval, and how 
many conferences will ‘be needed by the solicitor with 
his clients on the one hand, and with his counsel on the 
other, and finally, with both together, before the 
machine runs easily on its wheels at the proper gauge. 
Anyone who has experience of all this; can well form an 
opinion as to what sort of laws the public is justified 
in expecting from Government Bills. 

The steps to be taken for remedying this state of 
things have not, we believe, been decided upon by the 
Government. ln coming to a decision, account must be 
taken, not alone, of the multifarious duties which, as 
we recently showed, pressed upon the late Mr. Coulson. 
There must be organised distinct machineries, one, 
a) per yee for designing Bills, with a view to their 
safe and effectual operation in detail, and another, gene- 
ral, for drawing Bills, in order that the intention may 
be precisely carried out in enactments worded effectively 
and in harmony with the rest of the statute book. To 
constitute the latter organization for putting legislative 
measures into bodily shape, not one man or anynumber 
of individuals will avail. There must be some kind of 
parliamentary conveyancing staff brought into action, 
consisting of members representing the several offices 
of the State, and worked in combination by a chief. 
Their speciality would be knowledge of the statute law 
for the purposes of, so to say, tending and keeping the 
Statute Book in its annual growth. There are, doubt- 
less, difficulties respecting the particular time and mode 
of the action of such a body during the pendency of a 
Bill, so as not to impede or cripple the function of the 
Legislature itself. We think deem overrated. 

hese difficulties myst be overcome. The plain course 
would appear to be, to refer all Bills to the conveyancing 
body, through a joint standing committee of both 
Houses, as ne stage before the Queen’s assent. Alte- 
rations made in this stage might be communicated to 
the Speaker and to the Lord Chancellor, who would 
notify them to the respective Houses. Within a limited 
time, any member, who saw reason, might move upon 
the alterations ; otherwise the Bill, as altered, might pass 
for the Queen’s assent. We shall be answered, that the 
apd number of the Bills of a session are passed in 
the last ten days of it, and that then time fails for a 
conveyancing review of them. The only reply neces- 
sary is, that such a review would tend to substitute 
order in the place of that indecent and mischievous 
scramble, with which the adult Westminster school now 
usually breaks up for the holidays. 


a 
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STATISTICS OF THE BANKRUPTCY COURTS 
FOR 18659. 

The statistics of the bankruptcy courts for the past year 
are tabulated under the three distinct heads of bankruptcy, 
proceedings by private arrangement under the control of 
the court, and proceedings for winding up joint stock 
companies. Under the first head the petitions for adjudi- 
cation by creditors in the London and seven provincial 
courts numbered 648; the -petitions for adjudication by 
traders against themselves, 314; of both of which classes of 
petitions 912 were prosecuted to adjudication; while the 
number of petitions for private arrangement under the 
control of the court, upon which adjudications in bankruptcy 
were made, was only 31. The total number of persons 
deciared bankrupt under these proceedings, whether trading 
singly or in partnership, amounted to 1,054, of whom 898 
passed their last examination. 

The total amount of debts upon the balance sheets in the 








foregoing cases was £3,645,037. The bankruptcies ranged 
as follows:—21 were for sums under £300; 70 were under 
£500; 222 under £1,000; 439 under £5,000; 73 under 
£10,000 ; 31 under £20,000; 22 under £50,000; 2 under 
£100,000; and 3 above £100,000. Of thislarge amount, which 
averages in each case £4,081, or £29 Os. 6d. per cent. on the 
balance sheets, £1,057,834 were realized by the court, after 
deducting from which £118,641 for special charges, such 
as mortgages, rents, &c.; £939,193 remained for adminis- 
tration. Of this sum the bankrupts’ allowance formed 
£1 13s. 6d. per cent.; excepted articles, 19s, 8d. per cent.; 
accountants’ charges, 18s. 8d.; solicitors’ charges, £13 19s. 2d.; 
court per centage,£3; remuneration and expenses of 
official assignees, £5 6s. 6d.; brokers’ charges, lls. 3d.; 
auctioneers’ charges, £1 14s. 5d.; messengers’ charges, 
£2 14s, 3d.; other charges ordered by the court, and 
including sums expended for carrying on .trade, &c., 
£2 13s. 9d. All these expenses reduce the total for 
dividend by one-third (£33 I1s. 2d. per cent.). 

This great expense of administration is what has occasioned 
the chief complaints against the existing system of bank- 
ruptcy. The official assignees and the accountants appear 
to be exceedingly overpaid. The court per centage should 
of course be abolished, there being no argument in favour 
of a tax upon persons already burdened by the defaults of 
the bankrupt. The miscellaneous item is not so much an 
expenditure as a deduction from the receipts; for special 
payments surely are payments nevertheless, and not pre- 
liminary'costs of administration. The bankrupts’ allowance 
and the excepted articles in like manner are a deduction 
from receipts, and not an element of expenditure. The 
real expenses, therefore, are only £28 4s. 3d. per cent. 
This, if reduced by the abolition of the court per centage, 
and by a reduction of the remuneration of the official 
assignees to a reasonable scale, would not leave the costs of 
administration much beyond £20 per cent. Indeed, these 
two deductions are alone, strictly speaking, expenses of 
administration; and although they are equally lost under 
any denomination to the creditors, yet these should 
remember that the speedy conversion of a trading estate 
into cash cannot be effected with the ordinary cost of 
collecting debts. The official assignees, however, as 
appears by a letter from one of the Birmingham district in 
the Times of the 12th November last, enjoy most 
profitable stations. In 1858, of the four official assignees 
at Birmingham one realized £4,960, the others £4,000. 
The writer, however, referring to the solicitors’ costs, which 
he considered the more odious item, stated, that the estimate 
of those he gave would become much greater if two or three 
estates of exceptional magnitude were excepted out of the 
list. Such an exception, however, would militate only 
against the assignees, inasmuch as it shows that the 
remuneration of these officers so far bore no relation to the 
work done by them; while it would prove the contrary as 
to the solicitors’ costs, which, nevertheless, we should 
be glad to see at as low a figure as the effective discharge 
of professional duties may admit. Debts were paid in full 
to the amount of £8,990. The remainder of the total 
realised was paid away in dividends, being an average of 
£18 17s, 1d. per cent. on the total debts in the balance- 
sheets, and £73 3s. 5d. on the amount realised for 
administration. The dividends were made as follows :— 
In 373 cases there was no dividend; in 610 cases the 
dividend was under Qs. 6d; in 231 cases it was from 
Qs. 6d. to 5s.; in 100 from 5s. to 7s. 6d.; in 47 from 7s. 6d. 
to 10s.; in 36 from 10s. to 15s.; in 4 from 15s. to 20s.; and 
in 20, upwards of 20s. The certificates granted were, first class 
immediate, 100 ; second class, immediate, 390 ; suspended, 
59; third class, immediate, 216; suspended, 10. Certificates 
were refused in 10 cases with protection; in 20 cases 
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without it, The commissioners noted the apparent causes 
of the bankruptcies. They attributed 295 cases to reckless 
and unsound speculations and excessive trading ; 124 eascs 
to interest, discounts, accommodation bills, and suretyship; 
323 cases to incompetence, neglect, and personal extrava- 
gance ; thus attributing only 145 cases to unavoidable 
misfortune. There were 43 appeals, 7 of which were in 
one case; in 21 the judgment was affirmed; in 12 reverse; 
in 7 varied; and 3 were pending or abandoned. The 
proportion of the business transacted in the several courts 
was as follows:—in the London Court, which has 5 com- 
missioners, 48°1 per cent. of the cases were determined; in 
the Birmingham, Court 15:3 per cent.; in the Leeds Court, 
109; in the Liverpool Court, 8:2 ; in the Bristol Court 6°4 ; 
in the Manchester Court, 5°5 in the Exeter Court, 3°7 ; and 
in the Newcastle-on-Tyne Court, 1°9. 

A very remarkable difference appears in the proportion 
which the amounts of the dividends bear to the amounts in 
the balance-sheets in the different courts. Thus, in the 
Leeds Court the dividend was £66 17s. 2d. per cent. ppon 
the amount of debt in the ba!ance-sheets; in the Exeter 
Court it was £21 17s. 2d.; in the Liverpool Court, 
£20 17s. 11d.; in the Newcastle-on-Tyne Court, £20 7s. 4d.; 
in the London Court, £15 11s. 8d.; in the Manchester Court, 
£13 3s. 7d.; in the Bristol Court, £12 5s, 3d.; and in the 
Birmingham Court, £9 1s. 4d, It is an interesting question 
in the philosophy of trade, but not appertaining to our 
province, to investigate the local and specific causes which 
thus diversify the ratios of solvency of which Leeds and 
Birmingham are mutual antipodes. It is unpleasant to 
find the ratio so small in London, in which so large 
an amount of the failures occurred ; while Liverpool is 
steady, notwithstanding the varied speculations of which 
it is the centre. 

The bankruptcies gazetted during the eleven months ending 
November 30 this year, amount to 1,141; being at the rate of 
1,245 per annum. The ratio of this year is therefore above 
the average of the last ten years, which was 1,090. The 
returns of the several districts for the last eleven months are 
as follows:—London, 569; Birmingham, 185; Leeds, 100; 
Bristol, 88; Liverpool, 63; Manchester, 57; Exeter, 45; and 
Newcastle, 34. These figures indicate still further tendencies 
in London and Birmingham to rise above the average in the 
other districts; while Liverpool and Manchester show 
symptoms of progressive advancement in this as in the other 
features of their trade. é 

The proceedings by private arrangements under the 
control of the court without bankruptcy for obtaining 
protection for person ‘and property until further order, and 
release, if necessary, from imprisonment under statute 12 & 13 
Vict. c. 106 were for the year 1859 as follows: Petitions filed 
and followed by proceedings of this latter character exclusively 
without an adjudication of bankruptcy, 93; petitions in course 
of prosecution during the year, under which resolutions of 
creditors have passed for vesting the estates of the petitioners, 
66; of which 35 cases were without the intervention 
of the official assignees, being carried out by private trustees. 
The total number of petitioners, whether trading singly 
or in partnership, was 123. The total amount of the debts 
in the balance-sheets filed by the petitioners was £921,154; 
and was classed as follows: 6 petitions were for debts 
under £1,000; 29 under £5,000; 8 under £10,000 ; 8 under 
£20,000 ; 4under £50,000 ; 3 under £100,000; and 2 above 
£1,000,000. The total amount received in this department 
by the official assignees for administration was £43,541. 
The expenses of the administration of these assets were 
the comparatively moderate sum of £6,057, or £13 18s, 2d. 
per cent. The special charges for rent, &c., amounted to 
£3,268; and debts of the total amount of £4,117 were paid 
in full. After these deductions, the dividends were as 





follows :—in three cases, nil; in 14, under 2s. 6d. in the 
pound; in 9, under 5s.; in 10, under 7s. 6d.; in 2, under 
10s.; and in 2, 10s, and upwards. The number of 
certificates granted approving of the resolutions of creditors 
under section 216 of the Bankrupt Act, 1849, was 705 the 
number of certificates granted of the resolutions having 
been carried into effect was 16. As to arrangements by 
deed, there were 13 petitions filed, and 12 orders made. 

The amount of the debts bear no relation to the gross 
produce of the estates, in cases where the official assignee is 
trustee alone, or jointly with others, returned as £31,531, 
The estates which were assigned to, or vested in, trustees, or 
in which a composition was paid by the petitioner without 
the intervention of the official assignees, being practically 
withdrawn from the control of the court, no returns of the 
dividends appear. The court should, we think, in future 
enforce a return and record of the dividends in these cases, 
in order to supply statistical data for the guidance of tho 
Legislature as to the degree of favour which private arrange- 


| ments should enjoy in comparison with judicial ad- 
| judication. 


We consider that private arrangements cannot meet with 
too great favour. The more extensively the laissez faire 
principle is applied in judicial as well as in ordinarily 
commercial matters, the more nearly will positive legisla- 
tion approach precision in its enactments, and success in 
its application ; while a redundant statute book is its own 
greatest impediment. 

The profession would not suffer any loss by this divergence 
of a portion of the existing business in bankruptcy into a 
civil sphere of judicature. On the contrary, we know that 
arbitrations, although @ similar transference of the judi- 
cial, by no means form the least productive tributory to 
professional income. The proceedings under the Winding-up 
Aet (statute 11 & 12 Vict. ¢. 46) for the winding-up of 
joint stock companies have fallen almcst exclasively to the 
London Court. 

The proceedings under the Winding-up Act (11 & 12 
Vict. c. 45), for the winding up of Joint Stock Companies, 
have fallen almost exclusively to fhe London Court. The 
number of petifions under Winding-up Acts against, or 
by, sueh companies was 17; orders made, 11; petitions 
pending 27. The total amount of debts due by the com- 
panies was £223,794. Calls were made upon 2,234 con- 
tributories, amounting to £58,117, of which the receipts for 
calls are stated at £7,169; the gross produce of the estates 
was £180,316; special charges for rent, &c., amounted to 
£74,662 ; total received for administration, including motiies 
received for calls, was £111,738; the total expenses of 
administration were £8,378. The amount of dividends 
ordered, nine-tenths of which were to debenture holders as 
preferential creditors at 20s. in the pound, was £100,482. 
Of the eleven orders made in the year for winding up 9 
were in cases which have been completed, the dividends in 
which were under 2s, 6d. in the pound in 3 cases ; under 5s. 
in 4 cases; and were 20s, in the pound in the remaining 
2 cases. 

The number of appeals was 4, in two of which judgment 
was affirmed, in 1 reversed, and in I was pending. 

The questions which at present engage most attention in 
this branch of the law are the amalgamation of insolvency 
with bankruptcy, the sanctioning of private arrangements, 
the distinction of the unfortunate from the fraudulent 
debtors by a release from past liabilities as to all future 
acquired property, as also by certifftates, or, on the other 
hand, penalties, and, above all, as a matter most in the 
power of the law to effect, though not jin itself the most 
important, the lessening of the present expenses of ad- 
ministering the assets. With regard to the first head, we 
answer in the affirmative, without supporting this opinion 
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by arguments in detail; inasmuch as the onus probandi lies 
on those who seek the dismemberment of the law, and its 
administration in wholly distinct channels. The grant of a 
release as to all future acquired property should, we think, 
be determined not by the commercial or non-commercial 
character of the transactions of the debtor, but by his honest 
or fraudulent conduct. This could, we think, be better 
determined by the creditors, who would thus act as a 
jury determining a fact, than by the judge, in whom such a 
discretion would tend to bring the administration of the law 
into occasional conflict and discredit with the mercantile 
public. 

The expense of punishing mercantile as well as all other 
species of fraud, should of course fall on the public. The 
comparative cheapness of transactions by private arrange- 


_ ment may suggest some means of reducing the expenses of 


the court, and, at all events, recommends this method of 
procedure to yet greater favour with the mercantile public. 
In insolvency, 2,765 petitions were filed, 23 of which were 
by creditors. Of the-insolvents, 23 had professions ; 26 were 
officers of the army or navy; 88 clerks ; 1,686 traders; 16 
lodging-house keepers; 44 shopmen; 179 agents; 47 
manufacturers; 176 mechanics; 88 graziers, farmers, 
millers, &c:; and 322 of other classes. There was a 
decrease of nearly one-fifth in the number of petitioners 
compared with the returns of the previous year. The low 
amount of the debts is a proof of the poverty of the 
insolvents, as the report observes; of more <han one-half 
the total debt did not reach £500; and almost one-fourth 
had previously been insolvent or bankrupt; 484 once, 118 
twice, and 14 above thrice. The debts ranged as follows :— 


RE MPU cache sche nieseus> casen sasoe SN 
£100 and under £300 ........ccceseeeee 781 
£300 » BRD vecdiivccevivoveves 562 
£500 ” £1,000.....+00008 poeeee - 598 
£1,000 ,, £3,000 414 
£3,000 ,, £5,000... coe «= 
£5,000 and above 73 





The number of insolvents who appeared for hearing in 
the London Court was 799; in the county courts, 1,895. In 
the former court. 7 petitions were dismissed on hearing; 
in the latter courts, 126. Adjudications for immediate dis- 
charge were made in 2,104 cases. The insolvents in the 
other cases were imprisoned for periods varying from one 
month to two years. 

The number of estates realised was 196; the dividends 
declared thereon, £31,561 Os. 6d.; the average of each estate 
consequently was £161 0s. 6d. The expenses of the admi- 
nistration were in all £5,217 10s, 4d.; being for each estate 
£26 12s. 5d. The dividends averaged £8 8s. per cent. on 
the amount of the scheduled debts, and £12 15s. on the 
‘amount ascertained for dividend, and varied as follows :— 


Under 1a. ccovccccsssccvcssevcnecconsesese 
1s, and under 25. 6d..cssceseesescseeeeeses 
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Besides the foregoing cases, the debtors in 36 other in- 
Stanees cleared off their debts amounting to £54,576 12s. 8d. 
either by payments, or by having obtained releases. 

Under the Protection Acts, a trader, whose debts are 
under £300, is enabled, upon filing a petition containing a 
schedule of his debts and property, to obtain an order pro- 
teeting him from arrest ; whereupon his property is vested 
and administered as an insolvency. The total number of 
petitions under these Acts was 2,820. The amount of the 
scheduled debts was 


Under £100... veaeeeesT5O 


Cee eeeereeeeresesee 


£100 and under £300 ...... evecses deotves 256 
£300 ——=», £500 creseeee 


secccceesoell > 








£500 and under £1,000 ....sceeceseseeess 

£1,000 ,, GRIT vcconeccecessecccses 234 
£3,000 ,, Spee ere Ti cite. 223 
£5,000 and above .....-cesseeee re wddece «141 


Compared with the proceedings in insolvency, these debts, 
as is noticed in the report, are of a higher average ; and the 
previous insolyencies and bankruptcies proportionately less; 
of those previously before the Court there were 221 once; 
27 twice; .7 thrice; and 2 above thrice. The number who 
appeared for hearing was, in the Insolvent Court, 971; in 
the county courts, 1,746; in the former court, 56; and in 
the latter courts, 238 petitions were dismissed on hearing, 
The relative amount of business in insolvency matters trans- 
acted in the Insolvent Debtors’ Court and the county courts 
was as follows :— 


Unper THE INsotvency Acts. Insolvent Court. County Court. 
FROME BIRR. on oc ccdcccccctcuceses BBL cccccccccces 1,944, 
Insolvents whoappeared for hearing.. 799 ............ 1,895. 
Estates realized .......e.cccesceenee errr edboed 123. 
Proceeds whereon dividends declared £10,582 ........ £20,978. 
Amount of scheduled debts. ...... £125,564 .....006 £187,919. 
Debts satisfied by payment, or 

otherwise ...sssseee dedeoe tie GRIME sisctdes £32,813 

UNDER THE PROTECTION AcTs. 

Petitions and schedules filed ........ 1,038)  ccccccccee 1,782 
Petitioners who — for hearing 971 vocaewavan 1,746 
Estates realized ....sccecsececcoueve WD .cdcier.cd 368 
Value of estates, debts, and effects 

FORMING, .cocecccescepscscceoces BGM wccccccone £12,602. 
Scheduled debts ....... de MP tDTE eo ncgenece £148,711 


Imprisonment for debt was unknown to our common law, 
and is a statutory graft from the Roman jurisprudence, as 
shown ante, p.85. Such a law is a bounty upon improvi- 
dent credits; while, like an extortionate usurer, it makes the 
borrower pay much more than the value of the risk incurred 
by the creditor. 

The grant of a release from future liability, which is both 
a tabula rasa and a tabula in naufragio, if made dependant 
in all eases upon conduct, would strongly check rash specu- 
lations; while all healthy developments of commercial enter- 
prise are amply provided for by the Act conferring a limited 
liability. All men are to some extent traders, as all are 
political economists. It is not the degree to which men carry 
their commercial transactions that should determine their 
right to undertake further enterprizes, but the honesty and 
pradence previously shown by them. 

An eclectic amalgamation, therefore, of the best elements 
of the existing laws relating to bankruptcy and insolvency 
is alike recommended by the first and soundest principles of 
law and commercial science. 


vs 
> 





THE PRESENT LAW OF THE SETTLEMENT OF 
REAL PROPERTY—THE STATUTE DE DONIS. 
[COMMUNICATED. | 

Pending fhe achievement of a general consolidation of the 
law, the amendment of a few ofits branches deserves earnest at- 
tention, even if considered as experiments only in the path of codi- 
fication. Now, no statute, or rule of common law, is so extensive 
in its operations as the Statute De Donis. All settlements are 
based on it; the intricacies of Fearne are attempts to throw 
light chiefly upon the nature of this class of remainders, while 
contingent; while many of the vexed questions of real pro- 
perty law have been owing to the attempts of incumbrancers 
to secure their charges upon these remainders after they became 
vested. In order. to show the necessity of repealing the 
Statute De Donis, and of converting all estates tail into 
base fees, with the superadded power to support a remainder, 
to be, in short, as easily settled or incumbered as estates in fee 
simple, I shall endeavour to characterise the peculiar and 
injurious incidents of an estate tail as at present protected 
by the law. In the first place, it is often difficult to determine 








/ 





108 


THE SOLICITORS’ JOURNAL& REPORTER. Déc. 15, 1860. 








in cases of wills, whether a certain person has devised 
an estate in fee or in tail. But it is, of course, desirable 
to prevent a mistake of interpretation leading to evils 
which may be easily avoided. A tenant in tail, as re- 
gards his powers over the land, is equal to a tenant in fee. 
Then why should he not be at once deemed by the law as hav- 
ing, if not the entire, at least a base, fec, since he can, by exe- 
euting a disentailing assurance, acquire the fee simple? The 
necessity of enrolment is a futile requirement of the law. It 
does not induce caution in the transaction, as it is subsequent 
to the execution of the deed, and differs, therefore, in its ten- 
dency, from sealing and delivery, which induce a degree of 
forethought. It is a sort of compliment to the intricacies of the 
old law of fines and recoveries, for which it is substituted; as 
if these stupendous fabrications could not be discreetly 
abolished, without some equally useless, but so far ap- 
propriate, monument to commemorate their legal career. 
Incumbrances upon estates tail are divisible into three 
classes, according as they are indefeasible, voidable, or 
void, as to the issue .in tail. To the firat class belong 
enrolled disentailing deeds, the substitutes for the ancient 
fines and recoveries; vesting orders in bankruptcy, and it is 
to be presumed, also in insolvency, and judgments prior 
to July 23, 1860. The second class comprises all con- 
veyances of any estate or interest in the land not en- 
rolled according to the 3 & 4 Will. 4, c. 74, and not 
against common right; for if the incumbrances be against com- 
mon right, such as grants of rent, common, &c., then they be- 
long to the third class, and are absolutely void on the death of 
the tenant in tail, and incapable of being confirmed by the issue, 
so as to maintain the priority of their date as charges upon the 
land. If only one form of incumbrances prevailed, such as 
judgments, whose lien on the land would be clearly defined by 
statute, the injurious operation of the statute De Donis would 
be in some measure blunted of its power to defeat incumbran- 
cers. But, as incumbrances are created at present, it frequently 
happens that on the sale of an estate, the incumbrancers, who 
conceiyed that they had equal rights, are marshalled into three 
classes, as we have stated. Doubtless, they could have rendered 
their charges indefeasible by the proper legal machinery ; but to 
create unnecessary differences in title and tenures, and conse- 
quently in the rights of incumbrancers, is to oppose barriers to 
the requirements of society, and is but an idle effort of 
legislation. The protective duties of trade were intended 
to serve some object effectually. The statute De Donis 
serves none. ‘There is no difference between the rights of cre- 
ditors on fee simple estates. Why should a difference be- 
tween them be occasioned by a statute intended to serve only 
the issue in tail? 

The classes of indefeasible and void incumbrances afford no 
room for comment. Tho rights of both these classes, however 
unequal, are certain and unambiguous. But the class of void- 
able incumbrances opens a wide field for litigation, in order to 
determine what constitutes in each case a sufficient confirma- 
tion. Besides, the third class consists itself of three varieties, 
which, respectively, require a claim, an entry, or an action, to 
avoid them. Thus a grant by a tenant in tail, which takes 
effect under an innocent assurance, not affecting the feudal 
seisin—such as the grant of a term, which does not affect the 
freehold—may be avojded by the’mere claim of the issue, and 
the term or grant so claimed against, loses its priority for 
ever, to the advaritage of subsequent incumbrancers. But 
a grant of the freehold by a tenant in tail remains valid, until 
defeated by the actual entry of the issue in tail; while, if the 
grant were made by a tortious assurance, a mode of conveying 
property now indeed abolished, an action alone can defeat it. 
The natural priorities of incumbrancers upon estates tail are 








likewise disturbed by the operation of the law of remitter, 
which, although equally applicable to estates in tee simple, yet, 
owing to the voidable character of all assurances by tenants in 
tail,except by recovery or fine, or, at present, by deed enrolled— 


securities not unfrequently neglected from mistakes regarding — 


title—is of more frequent practical occurrence as to estates tail 
A. B., a tenant in tail, in the year 1810, considering himself to 
be a tenant in fee, by a marriage settlement creates a new en- 
tail by purchase in the first son by that marriage, and also 
settles the estate to the usual uses of a marriage settlement, 
and dies, suppose, in the year 1850. The son, immediately 
upon his father’s death taking place, is remitted, by dperation 
of law, to the first entail, by which remitter all the charges of 
the settlement of 1800 are wholly avoided; so that, if the son 
wished, from affection, to restore his mother’s dower, or his 
sister’s charges, he should create these incumbrances anew, and 
postpone them to the incumbrances created by himself during 
his father’s life. Yet, this is, perhaps, not an uncommon event; 
although, from the supposed obscurity of the law of remitter, 
it is, in point of fact, often ignored by all the parties affected 
by it, rather than submit to the expense of having their com- 
plicated rights finally determined by law. 

The statute De Donis is the key-stone of our settlement of 
real property; yet it is even self-shifting, as is shown by the 
law of remitter, and thus causelessly disturbs the adjacent 
incumbrances. The repeal of this single statute would work 
a moral revolution in our law; its repeal would restore all 
estates of freehold to one denomination, leaving the quantity 
of estate and of beneficial interest wholly unaltered; its 
repeal would also remove the technical clogs to alienation, and 
many of the technical distinctions of legal phraseology; while, 
by leaving the estate tail a base fee only, and giving it power 
to support a remainder, the base fee would merge, when 
merger would be desirable, that is, when the intermediate 
limitations being exhausted, the ultimate remainder in fee 
would be the next limitation, and would meantime afford 
a sufficient locus standi for all the necessary limitations 
of a marriage settlement, When a difficulty is created by 
legislation, the obvious remedy is the repeal of the obnoxious 
statute, and not the accumulation of others. If the statute 
De Donis were repealed, leaving to the owners of the base fees, 
or fees conditional, all the rights at present enjoyed by tenants 
in tail of enlarging their estates, and removing all tech- 
nical embarrassments to their alienation, a work of no 
ordinary magnitude would be accomplished. Ifa judgment also 
of a conclusive and indisputable nature, such as was given to 
such incumbrances by the 1 & 2 Vict. c. 110, without the sub- 
sequent enactments, became the standard mode of creating in- 
cumbrances, with a contemporaneous adoption of a system of 
registration for conveyances and judgments alike, the facility 
of alienating land would appear to be attempted with every 
probability of success. A facility of creating incumbraaces, 
which are conveyances and sales pro tanto, and the practical 
abolition of the doctrine of notice, which alike impedes the 
transfers and incumbrances of land, are carollories from the 


foregoing data. A wholesale consolidation of our law being 
incapable of immediate accomplishment, I suggest, therefore, 
that its fruit be anticipated by instalments. If some com- 
prehensive measures be considered at the present time to 
be enacted, and given to the public, as donations, to use a 
term of Lord Bacon’s, to check their cry for a universal reform 
and as a foretaste of that novum organum, a general codification, 
or rather ‘consolidation, of the law, a copious effusion of 
such partial donations would rende® experiments of a radical 
tendency altogether unnecessary. 0, 


[The writer of this article raises an interesting practical 
question; but appears not to have entertained the important: 
distinction between estates tail general, and estates tai] 


special.—Ep. 8. J.] 
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The English Law of Domicil. 


(By Ouiver Sternen Rovnp, Esq., of Lincoln’s-inn, 
Barrister-at-law.) ‘ 


L. 
INTRODUCTION. 

The word “ domicile,’ or “ domicil ” as it is sometimes 
written, is of a modern introduction into our language, and 
should, if we have adopted it, I apprehend, to make it our 
own, be written in the latter mode, inasmuch as that spelling 
differs from that of all other words, having the same significa- 
tion in other languages. It is not found in Johnson, but is in 
Todd’s Johnson, extracted from an old work, but not having 
any meaning analogous to our interpretation. “Domicile” in 
the French, and “ domicilis” in the Italian tongue, signify 
‘4 dwelling house;” and thus we have the verbs “ se domi- 
tilier”’ and “‘fissare il domicilio ” in those languages, signi- 
fying to settle in a place. The Latin “domicilium,” I think, 
was not the same as “domus,” although “domus”’ might 


' fiean something included in “ domicilium.” Littleton’s Latin 


dictionary gives it “an aboad,” and quotes “sedes’’ from 
Cicero, But the word “ house ” refers more properly to the 
particular messuage or tenement, the particular structure in 
which we reside, than to the locality, town, village, parish, 
or country; whereas the “ domicil”’ or“ domicilium ” includes 
that, and also takesin th ose other wider aeceptations. It is not 
my purpose in the following pages to consider the laws of other 
countries upon this subject, except so far as they bear upon, 
and help to illustrate, the principle upon which our own pro- 
eeeds; and I shall therefore touch upon them merely as I 
proceed, and as it seems to me necessary, to indicate the 
premises from which the different conciusiuns, hitherto 
arrived at by our judges and by our legislature, haye been 
drawn. It seems to be at this moment in extreme doubt 
what is the proper definition of the word “domicil.”’ Differ- 
ent interpretations have been proposed, and sought to be 
given of it. Sometimes it Was been defined to mean “resi- 
dence ” only, sometimes “ residence with an intention to re- 
main,” sometimes mere length of time—a number of years 
—spent in one place; but it is evident that all these only 
serve to shew the difficulty, without in the least remoy- 
ing it; and moreover, it is not by any means clear what 
“ domicil ” actually is, that is, under ali circumstances. In 
America the question arises as to settlement and: taxation. 
The mode in which the question arises in our courts of law 
or equity is usually with reference to the mode in which 
the property of a deceased person is to be dealt with, who 
has moved from place to place during his life, and who has 
to a certain extent, perhaps, acquired national or civil rights 
in More than one country. Thus a man born in England 
of English parents, and although he resides here for a few 
years of his early youth, possesses ipso facto an English 
domicil of origin; he then leaves this country for some 
other, either by emigration or otherwise, amasses property 
there, becomes a citizen of a state, or acquires the rights of 
a born subject of that country. In the meantime, cireum- 
stances have arisen that render a return to his native country 
expedient; either he finds it by the death of relatives and 
the acquisition of property proper that he should return, or 
knowing when he has enough, and having prospered in 
business, his mind reverts to his native soil, and natural ties 
which have been so long severed, and he retufns and 
dies. This is the ordinary case, and although there arc 
certain principles well recognised and established on the 
Subject, yet it is obvious that even in such an apparently simple 
case Circumstances May 80 vary one case from another in 
the same class, as to make it to the last degree doubtful 
how those principles apply to each; and in this it is that the 
present unsatisfactory state of the law upon this subject (for 
it must be admitted to be unsatisfactory) consists. The Jaw 


? of domicil may be said to he analogous to the law of con- 


straction, inasmach as the various circumstances under 

which a man passes an eventful and roving life may be 

fairly compared to the various vagaries which fill men’s 

minds, and flow from their pens with regard to the ultimate 

disposal of their property. On questions of construction, 

as we all know, the principles are well established, and the 

whole difficulty lies in applying them to the case before us; 

and although in both cases “intention” is the grand 

governing indication to proceed upon, we cannot look into 

the mind of the person otherwise than as appears by his 

acts and words, written or spoken, and thesé are often so ¢én- 

tradictory that, instead of assisting us, they lead us into a far 
gréater maze of uncertainty. Theré is likewise a farther 

analogy between the two cases, that in both, attendant cit- 
cumstatices aré allowed to be called in aid to show what the 

“intention” was, a8 a kind of corroborative evidence in the 

case, the only difference being that in the case of & testa- 
mentaty instrument, We have a written foundation to go 
upon; Whereas in a case of domicil, the acts, coupled pef- 
haps with the letters of the party, are the basis upon whith 
the question must be decided. Laws were fratned, not only 

for the restraining of crime and wrongful acts, and for the 
preservation of property, but for the proper transmission of 
that property from one person to another, or failing thiit, 
that it should contribute to the national Wealth, by eschest 
or forfeiture to the crown or sovereign power; and hence 
every member of a state, and every subject of a country, 
possesses property distributable and controllable by the laws 
of that country of which he is a subject. The question 
of his domicil thus naturally arises, and an importtatit 
question it is, for the duties and taxes imposed upon 
the transmission of property are as different in different 
countries as the general scope of the legislative enactments, 
and to this even those distant lands which are under our 
government are hot an exception; for it happens (I mention 
this by way of example) that legacy duty is not payable 
upon Indian property even within our own rule, neither is duty 
payable upon charitable bequests in Treland, although a portion 
of the United Kingdom ; and hence, so far, these, althongh 
component parts of one great scheme of government, are as 
much foreigh countries as any other foreign state. All this 
renders the law of domicil as important as it is involved in 
uncertainty ; and the author of these observations ‘has con- 
sidered that a volume bringing under the notice of the 
legal public the numerous branches of this subject some- 
what more in detail than it has at present been brought niay 
not be without its use, particularly when it is considered that 
both our peaceful and our warlike relations have with the 
wonderful march of invention in our own day contributed to 
render travel so facile, both temporarily and pecuniarily 
speaking; and to make national both personal friendships 
and ties of such a much more frequent and lasting 
character, than of yore between this country and the 
continent of Europe, even extending far into Asia ; thereby 
also extending the probability of permanent residenees by 
natives of all those countries in the others. ‘The nice shades 
of distinction which have existed with regard to residence 
in foreign countries, are very singular to observe in the 
cases that have been brought for adjudication, and which 
distinctly go to show what it is that constitutes a domicil, 
although it ntay still be difficult to give it such a definition 
as will hit every case. Thus it has happened that every 
possible indication of intentién has been shown to abandon 
a native country, and settle and reside permanently in a 
foreign one ; where even the whole property of the individual 
has been invested in that foreign country, estates and titles 
purchased and large sums expended in ornamenting and 
beautifying the subject.of the investment, and yet, if .it so 
happened that possession was not actually taken, ithe 
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intention, though clear, and so fully acted upon, has been 
held not to be sufficient to constitute a domicil in that 
country. It also seems extremely doubtful what length of 
time could be fixed as the limit of residence to secure the 
abandonment of an original domicil, and the acquirement of 
a new one, or what would be sufficient to constitute an 
abandonment of an acquiréd domicil, and a reverter of the 
domicil of origin, although it appears clear as a governing 
principle, that whether the intention be proved to exist or 
not, there must likewise be some act to be regarded as a 
factum without which the animus redeundi, the animus 
manendi, or the animus revertendi, are of no avail. Many cases 
might be suggested other than those that have occurred, 
and we might speculate almost indefinitely as to what cases 
might arise, and what the view taken of the law as applicable 
to them might be; but it will be the aim of the author to 
classify the different branches of the subject under headings 
in a natural order, and consider and discuss each in its turn, 
laying down the principle applicable to each, and by 
illustrations of cases which have occurred, or might have 
occurred, lead the reader, at least to as satisfactory 
a deduction as the nature of the case will admit of, of the 
present state of the general law. In preparing these sheets, 
the use of notes will be as much as possible avoided, except, 
of course, as matter of reference ; it being intended at the 
outset of every new heading to take as comprehensive a 
view as possible of that particular branch, and then to 
descend to its varieties and ramifications ; and it will like- 
wise be endeavoured so to systematize the whole as 
to render the index as complete and lucid as possible, 
Many cases have arisen where a party has absolutely aban- 
doned either a domicil of origin or an acquired domicil, but 
dies before he has carried out his intention, either the death 
happening in itinere or immediately before or after he has 
fulfilled his journey; and in these cases questions of import- 
ance have arisen, whether there really was such an abandon- 
ment as would balance against a reverter of the domicil of 
origin, or whether the abandonment, assuming that there 
was such, could be sufficient to enable the party to acquire 
a new domicil merely by the act of abandonment; but the 
same principles which apply to the general subject likewise 
apply to this; and the only question, therefore, would be, 
what residence is, and what is abandonment? Lastly, there 
is no circumstance, however small, however apparently in- 
significant, connected in any way with the disposition, cha- 
racter, and circumstances attending the movements of the 
party whose domicil is in question, that must not be taken 
into account, and every particle of evidence obtained in the 
* least degree capable of bearing upon the point. All these 
are considered “indicia,” upon which to raise “probable pre- 
sumptions ” in the question of intention, and as “ indicia”? 
merely in the absence of evidence of intention on the ques- 
tion of abandonment or residence. The foregoing observa- 
tions have been made with the object of taking in the whole 
scope of the subject, that in reading the different details the 
principles which must guide the judgment may not be for- 
gotten. Property is disposed of either by the will of the 
owner, or by the law of the country to whose laws it is sub- 
ject; and as in both cases certain duties are inevitable, and 
as they vary so much in almost every country, the domicil 
is an important question. 


(To be continued.) . 
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Members of the Scottish Universities are now admitted 
members of the Middle Temple without making a deposit of 
£100 on admission; and members of the Inn who shall at the 
same time be members of any of the Scottish Universities 


_ entitled to keep a term by dining in the hall any threo 
ays. 


Vacancies, Xe. 


COURT OF COMMON PLEAS. 
Seconp Court. 
(Before Mr. Justice W1LLEs.) 


Dec. 7.—There was an illustration here to-day of the difficulty 
of unanimity in trial by jury. In an action for an injury sus- 
tained through a collision of a plaintiff’s van with an omnibus 
the jury were divided, as was understood, 11 to 1, and after 
some discussion withdrew to consult in private. They were 
out for a long time, but were unable to agree. 


DEFICIENCY OF JURORS, 
In consequence of the above incident another jury was re- 
quired, but only 11 could be obtained. The officer having 
called the list, and no one else answering, asked if any more 


before the judge, but no one answered. The Judge said the 
plaintiff might pray a tales de circumstantibus, the circum- 
stantes to be taken from the Queen’s Bench or Exchequer jurors, 
Meanwhile, an usher returned with a Common Pleas. juror, 
found aftér some search. It is believed that the practice of 
jurors not answering, in order to escape serving, is very com- 
mon, 





SHERIFF’S COURT. 


Dec. 7.—A case came before the Court, in which the sum- 
mons was marked “ not served.”—Plaintiff’s agent said that 
defendant was a clerk in the General Post-office, and the 
judge was not aware of the great difficulty existing in 
serving a clerk.—The Judge: Am I to understand that the 
authorities of the Post-office throw obstacles in the way of a 
just recovery of debts? Whose district is this?p—Mr. Coleman 
(one of the bailiffs): Mine. It is quite true. They will not 
call the clerks down; and a short time since they threatened to 
give me in charge. They sent for a policeman, and he re- 
fused to remove me as I was employed in serving summonses. 
—The Judge said he would grant a gratis summons, and 
would go on, if necessary, for ten years. Perhaps if the sum- 
mons was served upon the Postmaster-General by post it might 
have some effect. It was then explained that the summons 
must be personally served. A. gratis summons was thereupon 

ted. 





. The Quevn has been pleased to appoint William Young, Esq., 
to be Chief Justice of the Supreme Court of the province of 
Nova Scotia. 


& 
— 


Recent Mecisions. 


(Z£quity, by J. Narizr Hieoins, Esq., Barrister-at-Law; Common Law, 
Criminal Law, by JaMES StePHen, Esq., LL.D., Barrister-at-Law.) 
EQUITY. ¥ 
Morteace or Suip—Duty or MortGacee 1n Posses- 
SION—SALE BY MORTGAGEE, 


Marriott v. The Anchor Reversionary Company, V.C. S., 
9 W. R., 89. 


This is the first reported case in which the duty of a mort- 
gagee in possession of a ship has been discussed. It is 
valuable, however, not because of any new principles or any 
modification of old principles applicable to the peculiar position 
of a mortgagee in possession of a ship; but as showing that-in 
such a case the rules ordinarily applicable to any mortgagee in. 
possession apply with equal force. ‘The Merchant Shipping 
Act, 1854, (8. 70), provides that a mortgagee is not to be 
deemed,the owner of a ship except so far as may be necessary 
for making it available as a security for the mortgage debt; and 
under sec. 71, every mortgagee of a ship has a power of sale, 
In the present case the defendants, who were mortgagees of the 
plaintiff's ship, took possession of it affér default by him in 
payment, but did not sell the ship until ‘after an interval of 
three months, during which time they regularly ran the vessel 
between London and Ipswich against the plaintiffs advice, and 
thereby suffered a loss. The plaintiff, therefore, t to 
make the defendants liable for the value of the vessel at the 








time she was taken possession of by the defendants, and alse 







The Courts, Appointments, Promotions, 























jurors were present. A whole row of jurors were sitting quietly: 
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for the loss resulting from their subsequent trading. There 
was @ further question between them as to the manner in 
which the sale had -been conducted. The Vice-Chancellor 
Stuart decided the case upon the principles ordinarily applicable 
to the duties of a mortgagee in possession. “If,” said his 
Honour, “a mortgagee who has property pledged to him and 

possession of that property uses it for the purposes of any 
speculation or adventure, and the speculation or adventure 
turns’ out a losing affair, the mortgagee and not the 
mortgagor must. bear the result, whatever it may be, 
of that loss.” His Honour further decided that the 
defendants were liable not only to such loss but also in 
the amount of the deterioration in value caused by such use of 
the ship. The Vice Chancellor’s judgment, which is very 
elaborate, further contains some observations relative to the 
duties of mortgagees of a ship exercising their statutory power 
of sale, which are well worthy the attention of those who are 
interested in such matters. 

It is a curious fact that no similar case is to be found in any 
of the reports either at common law or in equity; and the Vice 
Chancellor, perhaps on that account appears carefully to have 
avoided any dicta upon the general question as to the power of 
a mortgagee of a ship to take possession thereof—not 
for the purpose of sale, but for the purpose of rea- 
lising his security by working the ship. His judgment 
as to this point proceeds entirely upon the ground of 
a speculative and adventurous employment of the ship. by the 
mortgagees. Nothing appears to have turned in the argument 
upon the status of such a mortgagee under the provisions of 
the Act above alluded to; but it may be observed that the 
words of the 70th section favour the notion that a mortgagee 
of a ship—just as a mortgagee of real estate—is not prevented 
from taking possession of the mortgaged property for the 
purpose of paying the mortgage debt out of the 
profits of the mortgaged property by its use. That 
section treats him as the owner of the ship so fur as 
may be necessary for making it “ available as a security for 
the mortgage debt.” The only way of accomplishing this ob- 
ject would be either by using the ship or selling it; but sect, 
71 goes on to confer upon the mortgagee ‘‘ power absolutely to 
dispose of the ship.” However, admitting this to be the right 
construction of the Act, there must almost always be a diffi- 
culty in drawing the line, in the case of a ship, between what 
is speculative on the one hand, and what is bad management 
onthe other. The most analogous class of cases, perhaps, are 
those relating to the duties of a mortgagee in possession of 
mines, where the mortgagee is allowed for such outlay 
as he might have himself contracted as a prudent owner; 
while he is disallowed any losses arising from a merely specula- 
tive undertaking. It is of the essence of the shipping trade to 
be adventurous and speculative, and therefore any. attempt by 
amortgagee to work the ship, for the purpose of discharging 
his mortgage debt, must always be attended with considerable 
tisk. The present case, however, also shows that the mort- 
gagee may contract no less liability in a sale of a ship. The ob- 
servations of the Vice-Chancellor in his judgment, prove the 
importance in the first place of selling with as little delay as 
possible, so as to guard against any liability in respect of de- 
terioration, and in the next place of conducting the sale in a pro- 
Vident and judicious manner. 


—— 


COMMON LAW. 
Law or Liset—Newsparer ARTICLES, 
Paris v. Levy, 9 W, R., C, P., 74. 

This is an important addition to the list of decisions ¢luci- 
Gatory of the law of libel; and in particular of that part of 
such law which concerns articles in newspapers or other perio- 
dicals which, being in the nature of a comment on a written pub- 

, happen to be damaging to the character of some per- 
ton referred to in such comment, or to the book which he has 
written. The facts of the case itself are not such as can be con- 
Yeniently put into an abbreviated form; but the dicta of Mr. 
Justice Byles, and Mr. Justice Keating, in discharging a rule 
which the plaintiff had obtained for setting aside the verdict 
for the defendant, and for a new trial, are well worthy of con- 


n, 

The effect of Mr. Justice Byles's judgment was as follows. 
The law allows a privilege to’ a fair comment (either written 
or oral) on a literary production, and allows such to be pub- 
although it may fall within the general definition of a 

libel or slander, as to bring another into ridicule and 
contempt, But in such a comment no attack upon private 








character can be allowed. And Mr. Justice Keating added to 
this that, in his opinion, it was incumbent, even, upon a news- 
paper to make fair comments upon any publication before them, 
so that they did not degenerate into imputations of a personal 
character. 


__ 


CRIMINAL LAW. 
AGGRAVATED ASSAULT—EVIDENCE OF MALICE, WHEN 
REQUIRED. 


Reg. v. Sparrow, 9 W. R., C. C. R., 58. 


The substantial point here raised for the opinion of the 
Court for the consideration of Crown Cases reserved, was one 
which has often before been judicially considered—viz., the 
circumstances under which the law will imply an intention. It 
is perfectly clear, for example, that a killing which shall be 
without “ malice afore thought” does not amount to the crime 
of murder. But such malice may be either express or implied; 
and will be implied in many cases of hcmicide—as in the com- 
mon instance given in the books of killing an officer of justice 
while resisting him in the lawful execution of his duty with 
a legal warrant, and knowing his authority, or the object with 
which he interposes. Here the law will imply malice—the 
necessary ingredient to make out the crime of murder; and 
thus, too, where one man assaults another, and strikes him with 
blows calculated to cause grievous bodily harm, and which 
blows, in point of fact, do cause such harm, the law will 
imply an “intention” to cause harm of that nature, so as 
to bring the crime within 14 & 15 Vict. c. 19, s. 4, or other 
statutable enactment against malicious infliction of grievous 
bodily harm. And this, though the evidence establishes, and 
the jury confirm by their finding, that there was no pre- 
meditation on the part of the offender. d 

It is, however, to be observed that there are other cases 
in which it is essential that there appear to have been, on the 
part of the person accused, a specific intention to commit the 
offence with which he is charged. Thus, if a ‘statute makes 
the intention part of the offence—as, for example, the being 
armed by night with offensive weapons with intent to break 
into a building—evidence of such intent must be given; and 
it may be inferred from the nature of the weapons found on 
bo prisoner, the place where he was, his declarations, and the 

e. 


In the particular case now under consideration, the prisoner 
was indicted for having maliciously inflicted bodily harm, and 
the jury found that such harm was inflicted, but “ without pre- 
meditation,” and under the influence of passion. The Court 
held him to have been rightly convicted. 


EVIDENCE MUST BE CONFINED TO THE POINTS IN ISSUE— 
CoLLATERAL FACTS, 
Reg. v. Holt, 9 W. R., C. C, R., 61. 

There is no rule of evidence more fundamental or more im- 
portant than that which confines it to the points in issue: It 
is true that under certain circumstances collateral facts may be 
admitted, but these must in all cases be such as afford reason- 
able presumption with regard to the principal matter in dis- 
pute (Tay. Ev., 2nd ed. p. 288). On this principle of the law 
of evidence, it was, in one case, held by all the judges that an 
admission by a prisoner that he had at another time committed 
an offence similar to that with which he was charged, and that 
he had a tendency to perpetrate such crimes, could not be 
received (Reg. v. Cole, 1 Ph. Ev., p. 477). In the present case, 
the prisoner was convicted of obtaining money by false pre- 
tences, part of the evidence tendered on behalf of the Crown 
being to the effect that the prisoner, on a previous occasion, 
had obtained from another person a sum of money on a false 
pretence, similar to that which he was now charged with 
having made use of—such previous obtaining not being in any 
way referred to in the indictment. It is difficult to understand 
how, in the face of the decision of Reg. v. Cole, or even on 
general principles, such evidence could have been admitted at 
the trial; but it is satisfactory to be able to add that the con- 
viction was quashed by the court of appeal. 
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Correspondence, 
MAYOR’S AND SHERIFFS’ COURT PRACTICE. 


Can you, or any readers of the Solicitors’ Journal, inform me. 
if any works on the procedure of the mayor's and sheriffy’ 
courts of London have been published, and if so, which is the 
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have been published, I shall be glad to know how the procedure 
of those courts respectively is regulated, how to ascertain their 
jurisdiction, and what Acts of Parliament relate to them. 
AN ARTICLED CLERK. 

[A book on the Practice of the Sheriffs’ Court, by Mr. O. B. 
C. Harrison, has just been published; and Mr. J. Locke has 
written one on the Law and Practice of Foreign Attachment 
in the Lord Mayor's Court.—Eb. ] 


La 
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Ereland. 





ATTORNEYS AND SOLICITORS OF IRELAND. 


At the general meeting of the Incorporated Law Society 
held in the Solicitors Hall on the 27th November, R. J. T. 
Orpen, Esq., president, in the chair, the report of the council 
was made and confirmed. The first portion of the report deals 
with the new regulations for the education of this branch of 

profession. 


deeds office, and some minor topics, are referred to. The 
following paragraphs, being of general interest, are extracted 
from the report of the council, the concluding one having 
teference to two portraits of the late President and Vice-Presi- 
dent of the Society, which have lately been placed im the 
Solicitors Hall. 


Exrracts FroM Reprokt or THe Councit. 


A Bill was introduced into Parliament containing a clause | 


under which the solicitor to the Ecclesiastical Commissioners 


was to be paid a salary, and enacting that all costs received | 


by him should be accounted for with the board, the result of 
which would be to enable the commissioners to receive their 
solicitor’s costs. 

Your council considered that any contract whereby the fees 
and profits properly chargeable by and payable to a solicitor 
by third parties and not by the client, should be paid to or 
for the benefit of any person whomsoever, save the solicitor 
himself, was highly objectionable, and that the operation of 


the clause referred to would be to cause all fees of whatsoever | 


description formerly paid to the solicitor or attorney of the 
commissioners to be carried to the credit of their funds, and 
feeling that the principle involved in such clause was novel, 


and unless sanctioned by the authority of an Act of Parlia- 


ment would be illegal, as being contrary to the spirit of the 
oath taken by every solicitor, prepared a petition to Parlia- 
ment on the subject, and they have the satisfaction of stating 
that the clause was struck out of the Bill. 

It having been stated to your council that one of the Mas- 
ters of the Court of Chancery had declined to refer a bill of 
_ Costs to a solicitor for taxation (or to be moderated), and had 
approved of its being taxed by a non- 


from your council waited on the Master in order to ascertain 


his feelings and opinion on the subject; and the Master was | 


pleased to state that he would not adhere to the practice of re- 
ferring costs to be moderated only by persons not solicitors, but 
would refer such costs either to a solicitor or to any other pro- 
per person whom the solicitor on both sides might agree on. 

Your council have received the first annual report of the 
Cork Law Society, and trust that body will persevere and suc- 
ceed in the Object for which it ‘has been ished, which is of 
« kindred nature with this society, and calculated to advance 
the best interests of the profession in that locality; and your 
council trust that ere long similar societies will be established 
in éach of the other three provinces. Such associations are in 
ho respect calculated to clash with the interest of this the 
parent society, but rather tend to aid and strengthen its useful- 
ness. 

Your council peréeive that a subject which had engaged the 
attention of this society has, by the exertion of the Cork Law 
Society, been fully accomplished, and deeds executed without 
stamps, or with insufficient stamps, can now be duly stamped 
on payment of the duties, without any penalty and without 
the production of an affidavit, provided they be presented at 
the chief office in Dublin for the purpose within 60 days from 
their date. ‘ 

Your council, in the month of February last, presented a 
petition to Parliament, praying for the abolition of the solici- 
fors’ certificate duty, but they regret to say their effort has 
been unavailing. 


the The subjects of registration of judgments, | 
fees in the Bankruptcy Court, delays in the registration of | 
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latest and best authority on the subject? If no such works Having adverted to the several transactions which 
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| “White Jacket,” a ry 
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engaged attention during the past year, your council j 
in conclusion, refer with very deep regret to the void w 
death lias made amongst them and in the society, by 
removal of two most valued and respected members 
your late president and vice-president, Mr. William Goddar 
and Mr. Richard Meade—who were cut down within ten day, 
of each other—the former in the fulness of years, the latter 

the full vigour of manhood. ‘They had, for many years, gow 
hand in hand together in the discharge of the duties of the 
high offices in your society, giving their best attention to eye 
matter calculated to raise the social position of our professi 


} and to advance the best interests of your society. y ha 


gone to their rest, respected and regarded by all, leaving f 
those who follow them bright examples of the course thg 


| should run who hope to win for themselves the like esteem of 


their fellow men. 

In testimony of their respect, the profession at large entrusted 
to the management of your council a subscription to procure 
for your society portraits of their departed friends. The por. 
traits have been painted by an: eminent artist, and are now 
placed in the Solicitors’ Hall, where we trust they will long be 

reserved as memorials of the sterling worth of thicte shes 
eatures they so faithfully represent. 

It was then resolved that this meeting fully concurs in the 
sentiments of respect expressed in the report towards our late 
president and vice-president, Mr. Goddard and Mr. Meade, and 


| we desire hereby to record the deep regret we feel for the los 


the society has sustained by their deaths, 





‘QUEBENSTOWN.—A case recently came before the Petty Sé. 
sions Court at Queenstown, which will help to illustrate the 
fact that, while provision is made by the law for am inspection 
of the food and proper accommodation of a ship’s erew—the 
magistrates having power to fine owners for a breach of the 
Act in that respect, in each case £20—yet they have no autho- 


| rity to order a survey or inspection of the ship’s bottom, or her 
| general seaworthiness, on the complaint of any unfortunate 


sailor who has signed articles to sail in hor, but who may find 
her likely to be his coffin after a fewdays spent on board. The 
laden with salt, and bound for Cal 
cutta, belonging to a large firm in Liverpool, put into the har 
bour about a fortnight since, under the following cireum 
stances:—The captain, it seems, had objected that the vessel 
was overladen, but was offered the alternative to either proceed 
on the voyage or resign. He then consented to sail, but shortly 
after sailing he was compelled to put into Queenstown harboar. 
The owners being written to, sent over instructions that the 
vessel should be sent tosea again asshe was. Thecaptain and crew 
refused to proceed, anda new captain wassent on board, whoswore 
that the ship was seaworthy and not overloaded, whereupon 
the men were arrested and lodged in gaol for mutiny. 
The magistrates, having no power to adjudicate on the sea- 


fessional gentt | worthiness of the ship, refused to punish the men or order 


connected with one of the offices of his court, a deputation | 


them to proceed in what they considered asinking ship, The 
vessel was afterwards brought back to Queenstown Harbour, 
having narrowly escaped being wrecked. 


4 
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Foreign Tribunals and Jurisprudence. 


Franck,—The atrocious murder of M. Poinsot, one of the 
Presidents of the Imperial Law Courts, which took place in 
the night of Wednesday, the 5th instant, in a first-class carriage 
on the Strasbourg Railway, while he was returning to Paris to 
attend his judicial duties on the following day, has created the 
greatest consternation and excitement amongst all classes in 
Paris, more especially among the judges and other members of 
the legal profession, by whom he appears to have been held in 
high esteem. We dre indebted to Galignani’s Messenger for 
the following particulars relative to M. Poinsot. 

M. Poinsot commenced life as simple clerk to an avou¢ at Bar- 
sur-Aube. He afterwards became advocate, and pleaded before 
the Civil Tribunal of Troyes. Among his clients at that 
place were the family of M. Casimir Péiier. M. Poinsot was 
30 years in the magistracy. After having been Procuréur dt 
Roi at Troyes, he was appoied, in 1833, substitute at the 
Civil Tribunal of the Seine. He was afterwards named 
substitute of the Procureur-General of Paris, and, on_ the 
14th of April 
same court. . 
(after the Revolution), but on the 24 of May of that year 











1847, was nominated Advocate-General of the . 
‘He was dismissed on the 29th of February, 1848 
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a 
was appointed a judge of the Court of Appeal of Paris. On 
the 6th of April, 1857, he was named President of one of the 
chambers of the Imperial Court. The funeral of the late M. 
Poinsot took place on Saturday at the church of St. Louis 
@Antin, which was far too small to contain the number of 

le anxious to be present. The procession left the house of the 
Do ssed, in the Rue d’'Isly, at 12 o'clock. The hearse and all the 
mourning coaches bore the cipher of the deceased. The chief 
mourners were MM. Audibert, Jules \L’Hdmme, Gustave Royer, 
the nephews and cousin of M. Poinsot. . The pall was held by 
MM. Devienne, Chaix-d’ Est-Ange, Perrot de Chéxelle,sen., and 
Renriot, all in their official robes, A numerous deputation from 
the different courts of law and tribunals followed, also in their 
robes. M. Billault and M. Rouland, Minister of Public In- 
struction, were present; and the Minister of Justice was repre- 
sented by his secretary-general, M. Lascoux. Among the other 
legal functionaries who attended were MM. Dupin, Desparlies de 
Lussan, Aylies, Poultier, Zangiacomi Debelleyme, Cordoen, and 
all the members of the Imperial Court to which the deceased 
belonged. Next came a deputation of advocates, preceded by 
the council of the order, headed by M. Jules Favre, the baton- 
nier. - Among the eminent members of the bar were MM. Ber- 
tyer, Senart, Dufaure, Cremieux, Marie, Coin-Delisle, &c. 
The service was celebrated by the curé of St. Louis, M. Martin 
de Noirlieu, and at its conclusion the body was taken to the 
Strasbourg railway station, to be conveyed to the family 
vault at Chaource (Aube). 
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EXPENSES IN BANKRUPTCY. BY GEORGE A. 
ESSON, ACCOUNTANT IN BANKRUPTCY IN SCOT- 
LAND.* 


The facts and observations which the writer has to submit 
are confined to the administration of bankruptcy in Scotland. 
, It is not necessary, in this place, to enter upon any disquisition 
onthe Scotch law relating to bankruptcy. Itis proper, however, to 
explain, for the information of strangers, that the creditors in 
Scotland, on the award of sequestration (adjudication of bank- 
ruptey), have the estates of their bankrupt debtors adjudged, 
or declared to belong to them, for the purposes of recovery and - 
distribution. The creditors are, so to speak, constituted a 
corporation, for the special purposes of receiving and distributing 
the estates of bankrupts. They elect a trustee, who is their 
manager, or receiver, to whom their powers of recovery and 
distribution are delegated. They make choice also, from their 
own number, or from mandatories specially representing 
creditors, of three commissioners, who act as assessors, or a 
standing. council to the trustee, to whom the trustee resorts for 
advice and direction in the course of his administration, on 
occasions on which it is necessary to appeal to the creditors 
themselves. The commissioners are the auditors of the trustee’s 
accounts, and they fix his commission or remuneration, subject 
to the power of judicial appeal, on the part of the trustee. 

It may be remarked that the necessity for the intervention 
of the courts, in the administration of bankruptcy, is occasional 
and not constant. Judicial sanction is required for certain acts 
of the creditors and of the trustee, in order to give them full 
binding effect. The award of sequestration, the confirmation 
of the elections of the trustee and commissioners, the examina- 
tion of the bankrupt, his discharge, and the discharge of the 
trustee, are judicial acts, or require judicial sanction. These 
appeals, however, to the Court for administrative powers are 
readily and cheaply made; and they are competent in the sheriff 
(county) courts. 

The expenses in bankruptcy may be classed under the follow- 
ing heads :— 

1st. The Commission or Remuneration to the Trustee, 

2nd. The Law Charges incurred to the Law Agents or Soli- 
citors employed. 

3rd. The Miscellaneous Expenses attending the Manage- 
ment of the Trustee; and 

4th. The Expenses of the Judicial Administration of the 
Law of Bankruptcy, and the cost of the Supervision and Con- 
trol of the Accountant in Bankruptcy, as the official In- 





spector of Trustees and Commissioners, and the Keeper of the 
Records. 

In treating of the expenses in bankruptcy, the element of 
time, consumed in the process of winding up, is an important 
consideration. 

The statistics of bankruptcy in Scotland, prior to the year 
1856, are not readily available. In that year the Act* for 
the Amendment and Consolidation of the Law, which is 
now in operation, was passed. By that Act, the office of 
accountant in bankruptcy is constituted, and it is provided 
that the accountant shall keep the register of se- 
questrations, and make reports, annually, of the  pro- 
ceedings in bankruptcy, to the Court of Session. The 
period which has elapsed since the passing of that Act has not 
been sufficiently long to afford materials for extended obser- 
vation connected with the statistics of bankruptcy. The writer 
has been able to gather, from the accountant’s reports already 
issued, and from other sources. of information at his disposal, 
some facts regarding the expenses, which may be useful and 
interesting to social economists and legal reformers. ‘These 
facts may be arranged under the four heads into whigh, as 
before stated, the expenses in bankruptcy may be classed. 


I.—THE COMMISSION OR REMUNERATION TO THE TRUSTEE. 


In bankruptcies which are wound up by composition settle- 
ments, the remuneration to the trustee is a sum fixed by the 
commissioners, as compensation for his trouble and responsi- 
bility. It may be a commission, at a certein rate per cent., on 
the bankrupt’s assets, but it is more commonly a sum allowed 
as compensation for the time and trouble of the trustee, with- 
out reference to the amount of the assets. 

In one hundred and four estates, which were wound up by 
compositions in 1857, as reported, the average amount of the 
trustee’s remuneration was £23 14s., or about 24 per cent., if 
measured by the gross value of assets. - 

In eighty cases of composition settlements, in 1858, this re- 
muneration averaged £43 8s. 2d., or about 2} per cent., if 
measured by the gross assets. 

Taking a general view of the results of the experience of the 
two years above stated, it may be fairly concluded that the ave- 
rage amount of the trustee’s remuneration in sequestrations, 
wound up by compositions is (in round numbers) £33, or about 
2} per cent., if measured by the gross value of the assets. 

In sequestrations, which are wound up by the recovery and 
distribution of the assets, the trustee’s remuneration is a com- 
mission or percentage on the sums received by him. 

In 1858 (which is the first year under the new Act, in which 
an appreciable number of sequestrations were wound up in this 
way), the trustee’s tommission averaged 5j per cent. of the 
gross receipts. 

In 1859 (when a large number of sequestrations were wound 
up by division of the assets), the average commission was 
slightly under 5 per cent. of the gross recoveries. 

In looking into the details of the cases which give these ave- 
rage results ‘(as reported in appendix) it will be found that in 
sequestrations in which the receipts amount only to £100, or 
thereby, the commission is sometimes even so high as 15 per 
cent.; and, in those in which the receipts amount to £200, or 
thereby, the commission is often 10 per cent. of the receipts. 
The assets in these cases are generally composed of small trade 
debts, and the commission on them, although at a very high 
rate per cent., is small in actual amount, and cannot be consi- 
dered as too great remuneration to the trustees in these cases, 
considering the very great trouble involved in the recovery of 
small debts from an inferior class of debtors. 

It may be safely concluded, from the experience of the year” 
1859, above stated, that the average rate of commission to 
trustees, in sequestrations wound up by division of assets, does 
not exceed 5 per cent. 


1.—Tue Law CHARGES. 


It is usual and proper to measure the trustees’ commission 
by contrasting it with the amount of the assets recovered; be- 
cause the commission bears a fixed relation to the amount of 
the receipts. This, however, is not the case as regards the law 
charges, which have no direct relation to the amount of 
assets. It is indeed difficult to suggest a rule by which the 
average amount of law expenses in sequestrations can be 
fairly ascertained, so various are the circumstances of each 
case, as respects the extent of litigation, the duration of the 
sequestrations, and otherwise. All that the writer can hope 








* This sony: yecal go and another by Sheriff Glassford Bell, on the 
Bankruptcy Law ngland and Scotland, have been published in a sepa- 
rate form, Glasgow: Mackhose; London: Hamilton, Adams, & Co. 


* Short title—* The Bankruptcy Scotland Act, 1856," 19 & # Vict. + 
ec. 79. 
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to do in these circumstances is to furnish data, for the sana 
pose of approximating to a fair average. 

It appears that in 1858, when the estates which were 
divided were small in amount, the law charges averaged 
upwards of 13 per cent. of the assets; and the average amount 
of these charges applicable to each sequestration so wound up 
was (in round numbers) £49. In 1859, when a number of 
larger estates were wound up by division, the law charges 
average rather less than 9 per cent. of the receipts; and the 
average amount for each sequestration so wound up was (in 
round numbers) £64. 

The writer applied to the auditor of the Sheriff Court of 
Lanarkshire (the county in which there is the largest number 
of sequestrations) foyza statement of the taxed amount of law 
charges applicable to sequestrations under the recent Act. By 
the favour of that gentleman he has received a statement of the 
amounts of these charges in one hundred and seven sequestra- 


SNES 
chambers, &c., is defrayed out of sums voted by Parliament 
The amounts of the annual expenses of this office, for the fom 
years of its existence, as taken from the Civil Se 
Estimates, are noted below.* The cost of the whole establi 
ment may be stated to amount, in round numbers, to £1,500 q 
year. It may cost more to maintain this office on an efficient 
footing, as regards the services of clerks. 

The expense of the accountant’s office and establishment jg 
the only charge connected with bankruptcy, which burdens thy 
revenues of the country, The office is not in any way sup. 
ported by fees—all parties interested are entitled to the services 
of the accountant and his clerks, in their official capacities, 
without churge. It is understood that this arrangement has 
worked well. 

It has been already said that the time occupied in the process 
of winding-up is an important consideration in treating of the 
expenses in bankruptcy. 





tions, taxed in the years 1858 and 1859. The taxed t 
of these expenses is £5,982 9s. 6d., and the average for each of 
these sequestrations is, consequently, £56, or thereby. The 
expenses so returned apply partly to sequestrations settled by 
composition, and partly to those which have been wound up 
by division of the assets. The auditor, in his return states, 
that from the experience of the accounts passing through his 
hands, he is of opinion that “in the general case where the ac- 
count is fairly charged, the expenses of the law agent for a se- 
questration under the bankrupt Act, whichis wound up, and in 
which the bankrupt obtains a discharge under a composition 
arrangement, carried through without opposition under the sta- 
tute, may, on an average, be estimated at from £35 to £40.” 
The writer may add, that he fully concurs in this opinion. 

In these circumstances, it may be submitted,’as a fair and 
reasonable conclusion, so far as experience under the new Act 
warrants a conclusion—Ist, That the average amount of the 
law charges, in an ordinary sequestration, wound up by compo- 
sition, does not exceed £40; and 2nd, that in an ordinary se- 
questration, wound up by division, it does not exceed £65. 


ul.—THE MISCELLANEOUS EXPENSES. 


These, as the name indicates, are of a very mixed character, 
and difficult to estimate. ‘There are travelling charges, cost of 
valuations, expenses of advertising, postages, and incidents. 
These are ordinary charges incidental to sequestrations in 
general. They amount, so far as can be judged from past ex- 
perience, to 34 per cent., or thereby, of the receipts, from 
estates wound up by division, 

In sequestrations settled by composition, the average of 
these expenses does not exceed £27 for each sequestration. 

The extraordinary charges, which appear in some sequestra- 
tions, such as wages, and outlay for working up materials, 
completing contracts, &c., are more properly deductions from 
the receipts, than expenses applicable to the sequestration. 


Iv,—TuHE EXPENSES OF THE JUDICIAL ADMINISTRATION OF 
THE LAW OF BANKRUPTCY, AND THE COST OF THE 
SUPERVISION AND CONTROL OF THE ACCOUNTANT IN 
BANKRUPTCY. 


The judicial administration of bankruptey is conducted 
by the court, supreme (Court of Session) and inferior (Sheriff 
or County), along with the other judicial business of the 
country. The expense of the Scotch judicial establishment is, 
as is well known, a branch of the public expenditure; and this 
expense is not appreciably enlarged, in consequence of bank- 
ruptey being involved in the jurisdiction of the judges. The 
estates of bankrupts are not specially charged, in any way, with 
the costs of the judicial establishment of the country. 

The office of Accountant in Bankruptcy was established by 
the Act of 1856. Some misapprehension, regarding the duties 
of this office, is likely to arise from his official designation. The 
name suggests the idea that this officer is charged with the 
control and disposal of money ; but he receives none of the 
moneys of the bankrupt estates. It also conveysthe impression 
that the audit of accounts in bankruptcy constitutes part of the 
duties of the office ; but, as has been already stated, the com- 
missioners are the auditors of the accounts. The duties of the 
accountant are properly those of an inspector, charged with 
the % supervision and control of both trustees and commissioners 
to ascertain that they discharge their duties, and, in case o 
their failure, to report the offenders to the Court for removal 
or.censure. Thecreditors have easy access to this officer to 
present complaints, in cases of delinquency on the part of 
trustees or commissioners, 

The Whole expense of this office, including the accountant’s 
salary (£850), salaries to three clerks (£150 each), cost of 





Sequestrations which are wound up by composition settle: 
ments, very rarely endure beyond a year. These settlements 
are generally concluded, and the sequestrations declared at an 
end, after the expiry of a few months from the award ot 
sequestration. The number of sequestrations wound up in this 
summary way was, in 1857, ninety-seven; and, in 1858, one 
hundred and eighty-nine. 

In sequestrations wound up by division of the funds, the 
average time occupied in the process of winding up (counting 
from the date of award of the sequestration to the . discharge 
of the trustee), was, as regards the small number (twenty- 
three) of sequestrations so wound up, in 1858, rather less than 
one year (months 11°782): and, as regards the one hundred 
and twenty-three sequestrations so wound up in 1859, the 
average time was rather less than a year and a half (1:498 
years). 

To sum up what has been stated, regarding expenses in bank« 
ruptcy— 

tet The average expenses in an ordinary sequestration, 
wound up by composition anes may be stated thus:— 





Trustee’s remuneration ............ £33 0 0 
TOW GARTER i.0 4080 oncnemnnerennts exe 40 0 0 
Miscellaneous expenses (ordinary) 27 0 0 

Total ....ccccrsccosceresree £100. 0 0 


2nd. It appears from the experience of the years 1858 and 
1859, as regards the sequestrations which have been wound up 
by division of funds during these years, that 25 per cent., or 
thereby, of the gross receipts has been required to defray the 
expenses, ordinary and extraordinary, attending these seques- 
trations; the remaining 75 per cent. having been divided 
amongst the creditors; and that this 75 per cent. has been 
distributed, and the sequestrations wound up, within an aver- 
age period of a year and a half from the commencement of the 
sequestrations.[ In considering these results, it must be kept 





* The amount of the estimate for the office for the first 
year to 3lst March, 1858 (including salaries from Ist 
November, 1856, and extraordinary expenses connected 
with the establishment of the OGECO), 1B. 0.00 vanaeones . £1,878 


12 5 
The estimate for the year ending 31st March, 1859 (inclua- 
ing some extraordinary charges), amounts to........ 1,675 16 6 
The estimate for the year —. 3lst. March, 1860, 
BMOUNES FO oc cccocercccrscorcccrccernce 1,531 12 0 
The estimate for the current year ending 3ist March, ‘i861, 
GMOUNES 60s crcccccaccccceccccecvesccecsccsccccece 127 12 0 
in 1858. In 1859. 
Per cent. of Per cent. of 
gross receipts. gross receipts. 
+ Trustee’scommission . . 5 
Law charges ° r ‘ 1 9 
Miscellaneous ordinarycharges 3; 3g 
23 17 
Miscellaneous artesian’ 
charges . 4 ik 
2 
Divided amongst creditors. . 7 7 
Surplus to bankrupt . ° 2 
100 100 
tIt appears from the accountant’s report for 1858, that the 
value of the estates sequestrated in 1857 was £1,300, or many? 4 
average value of estates wound up by division of the assets, in 1858, was 
only £365, or thereby; and in 1859, £823 or thereby. figures 


prove that the estates wound up during these years, and po ogre during 
the first year, were generally small in amount. The t which the 
estates of larger amount (when they come into ayer will have in 
the way of reducing the average of the expenses is Senate sneae See 
traning the results forthe yous 1868 and 1859. In the former of these 
years, when the whole of the estates then divided were small in amount, 
the average ordinary expenses amounted to 23 per cent. of the gross 
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+t wound up, ate comparatively of small amount, 

that por Pe time has Bg a § dese the passing of the 
Act, to bring in the larger estates to operate upon the average. | 
. Sd. So far as past experience warrants a conclusion, the | 
g@ilinary expenses attending a sequestration wound up by divi- 
don of the fands are, on an average:—Trustet’s commission, 5 
por cent. of the gross assets or receipts; Law charges, £65; 
and Miscellaneous ordinary charges, 34 per cent. of the gross | 

. Applying these a to an estate of the average 
of £1,300 (which is the average amount of estates s6- 

qhestrated in 1857), the following are the results :— 


bers bs the great majorjty of the estates which have 


Rate per cent. 

Amount. of gioss assets. | 

Trustee's Comniission... £65 0 0 5 

Law charges,.s..........- 65 0 0 5 
£130 0 0 10 

Miscellaneous ordinary ; 

Charges ........s000. 45 10 0 33 
£175 10 0 134 


ath, The oily charge connected with paley in Scot- | 
Jand, which burdens the revenues of the country, is thé cost of 
the office Of Accountant in Bankruptcy, which at present 
amounts (in round numbers) to £1,500 a year. 
"Phe writer in contlading this paper, may be permitted to 
submit some gerieral observations, bearing upon the sdminis- | 

on of bankruptcy. 
_, Ist. It is wisely provided by the law of this country that 
the creditors are invested in the estates of their bankrupt 
debtors, for the purposes of administration and distribution. 
The.courts, the accountant, the trustee, and fhe commissioners, 

#0 fo speak, aids to the creditors in the discharge of their 

tions. It is submitted that no system can be more simple 
in prineiple; and it appears from the results which the writer 
has deduced that this principle is carried out in practice at 
moderate expense to the creditors themselves, and with great 
@oonomy as regards the public. 

2nd. The power which is given to the creditors of eleeting 

a trustee (professional or non-professional, as seems to them 
best suited to promote their interests is valuable, as tending to 
economy and good management, The trustee elected by the 
creditors finds security (judicially) for his faithful accounting, 
and he is subject to judicial control. The creditors may 
gs him of their own accord, or they may have him removed 

judicial authority, on cause shown. 


.{rd. Thecommissionets form a standing couneil to the.trustee, 

which is readily constituted at small expense. The system of 
it of the trustee’s accounts by the commissioners is judicious. 

The creditors, as it weve, devolve, on @ small committee of their 
number, the duty of settling these accounts, subject, in case of 
question, to judicial supervision. 

4th. It is a good and prudent arrangement by whith 
the trustee ié constituted the responsible emplorer of the 
law qgent or solicitor, to transact tho law business of 
the creditors connected with the sequestration. Divided 
responsibility in the selection Of a law agent is thus 
avoided; and, if the trustee make an improper selection, the 
ereditors themselves can correct the error by removing the 
trustee. The law agent’s accounts are cheaply and expedi- 
tiously taxed, either by the auditor of the Court of Session, or 
by the anditor of the Sheriff (County) Court, to whichever of 
these auditors the créditors are pleased to refer the taxation. 
The expense of & separate taxing master in bankruptcy is thus 
‘avoided. 

5th. The judicial tdministration of bankruptcy is conducted 
dficiently by the general courts of the country, There is thiis 
Hd occasion for the expense of a peculiar hearer evn in bank- 
Yuptey cases. Questions which originate before the trustee are 
Teadily and cheaply brought, either into the Sheriff (County) 

tts, or into the Court of Session; and these questions (if 

Appeals be competent) may be ultimately decided by the House 
of Lords os the court of last resort. 


xecetpts. In 1849, when the estates divided were Jargor in amount, the 
of fotemng f expenses ore down to I r fodt. on pe ene 
. Phe w ; » fay wi expect 

expenses will be pee antsoen, 





8 
6th. The writer has great delicacy, in consequence of hi 
position, in referring to the working of the newly-constituted 
office of accountant in bankruptcy. It seems useful that there 
should be a public inspector of trustees and commissioners, to 
provide that they perform their duties faithfully, and to receive 
and investigate the complaints of creditors in reference to the 


| administration of the estates. It also seems a good arrangement 
| that the accountant’s office is used for the purpose of concen- 

} trating the records of bankruptcy; and thereby giving to the 
| creditors and to the public convenient access to them, and to 


the statistics obtained from them. The ready access to this 
office which is afforded to the creditors in matters connected with 


| the administration and management of bankrupt estates, has a 
tendency to check litigation in trifling cases. 


7th. The great desideratum for perfecting the administra” 
tion of bankruptcy is a watchful superintendence on the part 


| of the creditors, who are the real owners of the bankrupt ¢s- 
| tates. Where the creditors superintend the proceedings watch- 
| fully, the estates are wound up speedily and economically; 


where they neglect their control, the proceedings become 
sluggish, imperfect, and expensive. No system of checks 


| which can be established will compensate for the want of proper 
| superintendence on tke part of the creditors. 


8th. It follows from what has been stated, that it is of grea’ 
consequence to the beneficial working of the system, that th® 
creditors should make a proper and judicious seleetion of com- 


| missioners. It not unfrequently occurs that commissioners are 


selected who, using the forcible language of the law of Scot- 
land, are conjunct and confident with the trustee. They are 


| subject to his influence, in business or otherwise, and thus not 
| impartial administrators of the great trust which is reposed in 


them by the creditors. It would be an improvement if certain 
parties connected with the trustees—such as his partners, 
clerks, and servants— were declared incapable of acting as 
commissioners. The law agent in the sequestration should also 
be declared disqualified from acting as a commissioner. The 
creditors have the power of removing objectionable commissioners ; 
but this power is rarely used, and it appears that it would pro- 


| mote purity and efficiency of management, if such interested 


parties were declared ineligible for the office of cotnmissioners. 


| The trouble of the commissioners is not remunerated at the 


expense of the estates. ‘There is a general impression that 
unpaid services in matters of business are not so highly 

rofitable as those which are suitably remunerated. It might 

e an improvement, if the commissioners were remunerated 
fér their services at the expense of the estates. The amount of 
their remuneration might be fixed by the creditors themselves; 
or, in the option of the creditors, it might be referred to the 
auditor of the law business accounts, or to the accountant, with 
the power of appeal, as in the case of the trustee’s commission. 


9th. There is some risk of the expenses in bankruptcy 
being unduly increased, by trustees devolving on the law agents 
the performance of duties for which they (the trustees) are 
responsible, and for which they are paid. The process of 
winding up—which is conducted, not by the trustee himself, 
but under directions given by him to his law agent—is not 
only unnecessarily expensive, but also tediousand unsatisfactory. 
The trustee ought to be qualified to perform all the ordinary 
duties attending the administration and distribution of the 
estate, without reference to the law agent. The attention of 
the law agent, on the other hand, ought to be confined strictly 
to the law business, and to the conveyancing. Confusion in 
the discharge of the relative duties of the trustee and the law 
agent, where such prevails, ought to be corrected by the auditor 
who taxes the business accounts by disallowing charges in the 
law agent’s account, for business which falls properly within 
the province of the trustee. 


10th. Great benefit is likely to accrue from the publicity 
which has been given to the proesedings.in bankruptcy since 
the Act of 1856 came into operation. Any abuses which arise 
in the administration of bankruptcy may now be reasonably 
expected to yield to the influence of enlightened public opinion. 
The publication of the statistics of bankruptcy is likely to 
have a beneficiai effect on the parties who are professionally 
engaged in the administration of estates in bankruptey, as 
well as upon the pablic mind. The consideration ef. these 
statistics may be expected to promote good, cheap, ahd ex- 
peditious management on the part of the trustees; and the 
pudlic will ebtaifi from them authentic date from which to 
judge of the edonamical advantages of the system of bank- 
ruptoy Jaw which is in operation in this country. 
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Metropolitan and Provincial Law Association. 


SUGGESTIONS FOR THE IMPROVED ORGANIZA- 
TION OF THE PROFESSION. 


The following paper was read by Mr. Daniet JAMES MILLER, 
at the late meeting at Newcastle :— 


It is hardly necessary to apologise for introducing to this 
society considerations for further improving the tone, character, 
and social position of the profession. 

Both this association and the Incorporated Law Society have 
in common this object, and much has been done to unite and 
organize the influence of attorneys, to promote professional im- 
provement, and to facilitate the acquisition of legal knowledge. 
But no opportunity should be lost of agitating for further pro- 
gress, ventilating suggestions, and seeking the best means of 
giving them practical application. The following suggestions 
are offered not without diffidence but with the anxious hope 
that even though they may not meet with approbation, they 
may at least be deemed worthy of consideration and discussion. 

The present meeting, bringing together both the provincial 
and metropolitan members of the association, and in addition 
inviting the presence and support of the profession at large and 
their articled clerks, is a great stride towards an extended orga- 
nization including the whole profession in its basis. 

To the Incorporated Law Society is due a large meed of 
praise; for this society was the pioneer in the attempt to bring 
together the public-spirited members of our body, and to give 
their efforts a coherence and solidity. That society also formed 
a nucleus round which this and other societies have gathered. 
With it the general body is identified, and by its exertions 
many and valuable benefits have been obtained. But the pro- 
gress we have made leads us to look forward with confidence. 
We cannot conceal from ourselves that the Incorporated Society 
only enumerates amongst its members a portion of the pro- 
fession, and that of these the larger number are taken from 
the metropolis, It is to be regretted that the organization of 
the society is so imperfect, and it is worthy of consideration 
whether the Incorporated Law Society could not be made, to 
comprise every member of the profession, and whether the 
many societies into which the profession is divided, could not 
coalesce or combine as branches of the grand trunk or body. 
The advantages of such a combination would be great, nor 
would it be entirely without example; I may instance the bar, 
which is composed of the members of the various Inns of 
Court, and these societies have combined for the purpose -of 
carrying out wise and enlightened educational reforms. The 
bar, it should be recollected, has always been a compact and 
self-governing body, and this to a great extent has given rise to 
the honour, and the public spirit, which as a general rule, 
actuate its members and command for that body the general 
respect, 

Already the Incorporated Law Society are entrusted with the 
superintendence of the examination of articled clerks, and 
the admission as an attorney might ipso facto include admission 
to the Incorporated Law Society, which then would indeed be 
the Society of Solicitors. 

In the country the society might be formed into branches 
composed of members residing within the district, and the 
branch societies should select their own, officer, of whom the 
chairman should er officio be a member of the general 
council or governing body.’ The society and its branches 
might exercise supervision over the members, inquire into cases 
pe ee. and hold periodical examinations of articled 
cler! 

By means of the branch societies libraries might be collected 
in central positions and facilities afforded for the formation of 
debating societies, the delivery of lectures, and other modes of 
assisting the law students in the acquisition of legal knowledge 
and the improvement of their mental culture. 

The present system of examination is open to the objection 
that it permits the student to be idle during the first part of 
his articles, which he seeks to repair by a spasmodic effort of 
study towards its close, giving a superficial knowledge hastily 
nequired, and nearly as soon lost, and ‘at the same time creat- 
ing a disgust for study hardly ever overcome afterwards. 

The changes in society render more solid attainments neces- 
sary in the professional practitioner than formerly, a wider 
scope is required to be givert to the reading, and habits of study 
should be inculeated. This would be best effected by a perio- 
dical examination which would spread the reading over a longer 
duration of time, and cause the acquisition of knowledge to be 


By the recently passed Act encouragement is given to educa. 
tional and classical attainments by offering as a premium 
shorter period of service to those who pass certain preliminary 
examinations of a high standard. 

The periodical examinations which should be held both in 
the metropolis and by the country branches, would have a fur. 
ther beneficial effect by bringing together more frequently the 
students in the districts and the leading members of the pro. 
fession, and encouraging in all a public spirit and generous emu. 
lation. 

For the enquiry into cases of malpractice and the expurga. 
tion of offenders a committee of the council of the governi 
body both in the principal and branch societies might be 
created, assisted by a secretary or competent officer. By this 
officer complaints in the first instance might be investigated 
upon written statements, and on sufficient grounds appeari 
to the satisfaction of the committee the party complained of 
might be summoned to shew cause why he should not be sus- 
pended. 
the governing body of the central society by lot, and the sen- 
tence of suspension should have the effect of excluding the 
offender from the practice and the privileges of the profession, 
subject, however, to the review of the superior courts. 

The meanest instruments may by a concurrence of circum- 
stances. bring a whole body into disgrace, and it seems only 
a fair afid wise provision that a profession which by position is 
entrusted with interests requiring the highest integrity, should 
be the custodian of its own honour. 

Such a privilege is already enjoyed by the bar, the church, 
and the military and naval services, and seems best calculated 
to create and preserve the honour it is its object to protect. 

For the discussion and suggestion of amendments in the law 
and alterations in its procedure, the improved organization of 
the society and its division into branches and sections, with 
aggregate meetings from time to time at the principal towns 
and cities, will afford facilities and advantages unable by other 
means to be attained—the practical knowledge of the profession 
will be applied in the mode best calculated for the public welfare 
—its public spirit will be constantly evoked and a confidence 
will be engendered in the public mind in the energy, ability, 
and usefulness of the profession, which will tend more than 
any thing else to raise up and improve its tone, character, and 
social position. 


Lp 
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Rebiews, 


A Compendium of the Law of Merchant Shipping ; with an 
Appendix containing all the Statutes and forms of practical 
uility. By Freperick Paitie Maupe and CHARLES 
Epwarb Potxock, Esqs., of the Inner Temple, Barristers- 
at-Law. Second edition. London: H. Sweet. 1860. 

Wé recently had occasion to notice the publication of a very 
admirable treatise on the Law of Merchant Shipping, and 
have now the pleasure of announcing another work not less 
interesting and able upon the same subject. The latter, al- 





treatise; inasmuch as the former edition was published prior to 
the Merchant Shipping Act, 1854, and several’ other important 
statutes relating to the same subject. ‘The authors com- 
mence with a chapter on The Title to and National Character 
of Merchant Ships, and then proceed to discuss the liability of 
owners and part owners. The Master, the Crew, the Pilot, the 
Contract of Affreightment, Insurance, Hypothecation, Collision, 
Salvage, and Passengers, constitute the remaining gen 

heads. It will thus be seen that the plan of the work is ex- 
tremely natural and judicious, and we have no hesitation in 
saying that its execution throughout is all that could be de- 
sired. The effect of the authorities is stated generally with 
scrupulous precision, and at the same time with accuracy; while 
the authors have exhibited great diligence in collecting the re- 
ported cases, both ancient and modern. We bave looked for 
omissions of this kind where they are most likely to occur, and 
have been unable to find any. The only fault that we can 
suggest is one which this book has in common with the majo- 
rity of law books of modern times—nearly one-third of it is 
composed of Acts of Parliament. ‘These is, See as much of 
the same matter in Mr. Maclachlan’s “ Law of Merchant Ship- 
ping;” and if any other book happens to be forthcoming upon 
this subject, we shall no doubt have over again the Act of 1854, 
and other Acts relating to shipping, inextenso. Thus, a library 
which happens to have any two of these volumes, and to take 





continual and gradual, and therefore more sound and lasting. 





in the general public statutes as well, will possess three copies of 


The tribunal for this inquiry might be selected from - 


though a second edition, is to all intents and purposes, a new | 
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all these voluminous Acts; and as changes take place in our 
especially in the event of any general consolidation, 
text-books are doomed to be bound up with so much 

dead matter, which would be well enough amongst the general 


_ pody of statutes, but are a mere incumbrance to a trea- 


tis. We make these observations, not because they have 
sny peculiar application to the work now before us, but 
on account of the general prevalence amongst legal authors 
now-a-days, of the objectionable*practice to which we have 


As to the proper text of the Compendium of Messrs. Maude 
& Pollock, we can speak only in terms of high commenda- 
tion both of the industry and the learning of the authors. 

The following extract is a fair specimen of the authors’ style. 
Weomit the notes which, however, contain a considerable body 
of law of a character supplementary to that discussed in the 
text. The passage relates to the important question as to the 
vesting of the property in ships while building :— 

“Questions of considerable nicety often arise as to the time 
when the property in vessels which are building vests in the 

m for whom they are being built. The determination of 
this point must depend upon the intention of the parties, as 
evidenced by the particular terms of the contract under which 
the vessel is built. In the ordinary case of a contract to build 
aship, the subject matter of the contract not being in existence, 
the vendee acquires no property in it until it is finished, and 
actually or constructively delivered. But where, by the 


.terms of the contract, a superintendent is employed by the vendee 


to overlook the building, and the price is to be paid by instal- 
ments, which are regulated by particular stages in the progress 
of the work, so that the vendee may be said to appropriate the 
different portions of the ship as they are from time to time 
completed, the property in those portions vests in the pur- 
chaser as soon as each instalment is paid. The nfere fact of 
the ship being one-third built at the time of the making of the 
contract has been held not to have this effect. In all these 
eases the question is one of fact rather than of law; namely, 
what was the intention of the parties as evidenced by the'r 
contract and the surrounding circunfstances. In two recent de- 
cisions a distinction was drawn, based upon the facts of the 
cases and nature of the contracts, between the ship herself and 
materials which, although selected and prepared, had never 
been actually attached to her; it was held that the latter did 
not vest in the vendee, although the former did.” 


The Practice of the Sheriffs’ Court of the City of London, with 
Forms of the Proceedings to be used by Suitors, and an Ap- 
pendix of the Statutes, and Rules, and Orders of the Court. 
By O. B. C. Harrison, M.A., Barrister-at-Law, of the Inner 
Temple. Sweet, 1860. . . 

It is now many years since any book especially dedicated 
to the elucidation of the jurisdiction and practice of the She- 
riffs’ Court of the City of London has been published. We 
believe that Mr. Lewis’s Practice, which appeared in 1833, is 
the most recent upon the subject; and, as both the jurisdiction 
and procedure of the court have undergone great changes 
during the interval that has since elapsed, the want of a guide 
has been the occasion of much inconvenience to the profession 
and the public.* It is for the purpose of supplying this want 
that the present work has been prepared. Its introduction, 
which contains a summary of the origin and history of the 
court, informs us that it is a court of record by virtue of its 
ancient common law jurisdiction, which formerly extended to 
all personal actions without limitation as to amount; and that 
although its principal jurisdiction in the present day is con- 
fined by statute to personal actions for amounts not exceeding 
£50, it still possesses, as an ancient court of record, attributes 
not attached to the ordinary county courts; as, for instance, 
the power to try actions under writs of trial. ‘The court sits 
as a common law court for the trial of actions under these 
writs, and the proceedings at the trial in such cases are in confor- 
mity with the ordinary proceedings at Nisi Prius, and being alto- 
gether independent of the prescribed proceedings of the Sta- 
tutory court. But the ‘principal jurisdiction of the court is 
that which it derives from the London (City) Small Debts 
Act, passed in 1852; which, though differing in many impor- 
tant particulars from the county courts Actsin force when it was 
passed, is framed upon the model of those Acts; and within 
the last twelvemonth, rules of practice resembling, but not 
identical with, those relating to the county courts, have 
been framed for the regulation of the proceedings under this 
Act. It is competent to the court held under the statute to 
try personal actions, with a few exceptions, for any amount, if 











the parties agree; and without agreement, to the extent of 


£50. If a part only of a cause of action arises within the 
City, a summons may issue; and actions for malicious pro- 
secution and false imprisonment, which are excepted from the 
jurisdiction of the county courts, may be tried in the Sheriffs’ 
Court. The court also possesses jurisdiction under the Friendly 
Societies Acts, and Metropolitan Building Act of 1855. 

The proceedings are by plaint and summons as. in the 
county courts without pleadings; but we observe that the 72nd 
rule (at page 72 of the work), though not expressly naming the 
proceeding to which it relates as a pleading, seems calculated 
to introduce a system of proceeding into the Court which 
must be more or less attended with the inconveniences which 
the virtual prohibition in the statute against pleas was intended 
to prevent. 

Mr. O. B. C. Harrison’s work is divided into three parts. 
The first comprises the proceedings in actions under writs of 
trial. The second treats of the ordinary jurisdiction under the 
statute, and explains the proceedings of the Court from the 
entry of the plaint down to execution; and in the case of new 
trials, appeals and arbitrations. The third explains the juris- 
diction and practice under the Friendly Societies Acts, and 
some other statutes by which the Court has acquired an 
addition to its ordinary functions. It may be added that 
whatever matter is introduced in the second part by way of 
illustration only is confined to the notes; and that the text is 
devoted exclusively to the statute and rules of practice. 

Before the appearance of this book works on county court 
practice were generally resorted to as guides to the Sheriff’s 
Court; but it is obvious, from what has been premised above, 
that such guides were neither convenient nor to be relied on 
for directing the proceedings in a court regulated by a distinct 
Act of Parliament, and differing in many respects from the 
county courts in point of both jurisdiction and practice. Mr. 
Harrison'has long been.known to our readers as one of the 
gentlemen who report for the Weekly Reporter, in the common 
law courts; and for some _ past he has had no little 
practice in the Sheriff's Court. He is therefore peculiarly 
qualified to write such a treatise; and we can recommend it as 
being the careful production of a competent man. 





The Social Science Almanack and Handbook for the year 1861. 
London : Tweedie. 

This almanack will be found useful to the legal profession, 
and the public generally. It contains no little information 
upon some important subjects which were discussed by the 
Association for the Promotion of Social Science during the past 


year. 
>> - 


Law Students’ PFournal. 


LAW LECTURES AT THE INCORPORATED LAW 
SOCIETY. 

Mr. GEorce WiremMAN Hem™ine, on Equity, Monday, 
Dee. 17. 

Mr. FrEpDERICK Meapows WHITE, on Common Law and 
Mercantile Law, Friday, Dec. 2!. 

The lectures will be resumed on Monday, the 7th of January 
senhane be continued to the end of the several courses in 

arch. 





EXAMINATION FOR THE BAR. 
Hitary Term, 1861. 

The Council of Legal Education have approved cf the fol- 
lowing rules for the public examination of students for the 
bar :— , 

An examination will be held in next Hilary Term, to which 
a student of any of the inns of court, who is desirous of 
becoming a candidate for a studentship or honours, or of 
obtaining a certificate of fitness for being called to the bar, 
will be admissible. Each student proposing to submit him- 
self for examination will be required to enter his name sat 
the treasurer's office of the inn of court to which he belongs, 
on or before Tuesday, the Ist day of January next, and he 
will further be required to state in writing whether his object - 
in offering himself for examination is to compete for a student - 
ship or other honourable distinction; or whether he is merely 
desirous of obtaining a certificate preliminary to a call to’ tlhe 
bar, The examination will commeace on Tuesday, tho 8th of 








118 


' 
THE SOLICITORS’ JOURNAL & REPORTER. Dec. 15,16 








January next, and will be continued on the Wednesday and 
Thursday following. It will take place in the Bencher’s 
Reading Room of Lineoln’s Inn; and the doors will be closed 
ten minutes after the time appointed for the commencement 
of.the examination, 

The examination by printed questions will be conducted 
in the following order:— 

uesday Morning, the 8th January, at half-past nine, on 
constitutional law and legal history; in the afternoon, 
at half-past one, on equity. 

Wednesday morning, the 9th January, at haif-past nine, 
on common law; in the afternoon, at half-past one, on 
the law of real property, &c. 

Thursday morning, the 10th January, at half-past nine, 
on jurisprudence and the civil law; in the afternoon, at 
half-past one, a paper will be given to the students 
including questions beating upon all the foregoing 
subjects of examination. 

The oral examination will be conducted in the same order, 
during the same hours, and on the same subjects, as those 
already marked out for the examination by printed questions, 
except that on Thursday afternoon there will be no oral exami- 
nation. 

The oral examination of each student will be conducted 
apart from the other students; and the character of that ex- 
amination will vary according as the student is a candidate for 
honours or a studentship, or desires simply to obtain a 
certificate. 

The oral examination and printed questions will be founded 
on the books below mentioned; regard being had, however, to 
the particular object with a view to which the student presents 
himself for examination. 

Tn determining the question whether a student has passed 
the examination in such a manner as to entitle him to be called 
to the bar, the examiners will principally have regard to the 
general knowledge of law and jurisprudence which he has 
displayed. 

A student may present himsdf at any number of examina- 
tions, until he shall have obtained a certificate. 

Any student who shall obtain a certificate may present 
himself a second time for examination as a candidate for the 
studentship, but only at one of the three examinations imme- 
diately succeeding that at which he shall have obtained such 
certificate; provided, that if any student so presenting himself 
shall not sueceed in obtaining the studentship, his name shall 
not appear in the list. 

Students who have kept more than eleven terms shall not be 
admitted to an examination for the studentship. 


————_>——_——- 


ENDORSEMENT OF CHECKS BY PROCURATION, 

A communication which appeared in the columns of the 
“ Times” a short time since, explains the legal position of the 
endorsed check question. 

The writer after stating that the responsibility of bankers 
in the payment of checks endorsed “ per procuration,” was a 
matter of much importance to the mercantile community, and 
requesting to be allowed to state the actual position of a ques- 
tion with the history of which he happened to be personally 
conversant, proceeded as follows:— 

“ When in 1853, it was proposed to impose a stamp of 1d. 
on checks payable to order, of whatever amount, it became 
obvious to the Governors of the Bank of England, and to the 
eminent private bankers with whom they conferred, that the 
extensive use of such checks, and the absolute impossibility of 
bankers ascertaining the genuineness of the endorsements in- 
seribed on them, precluded their adoption as a banking expedient 
unless bankers were protected from all obligation to consider 
the authenticity of the endorsements. To out this pro- 
tection the 19th ane was inserted. in the Act 16th & 17th 
of Victoria, cap. 5 

“ Tn the case the Bank of England, 4 check 
drawn upon the Bank of England by Freeman and Co., pay- 
able fo the order of Cuthbert Cookson and Co, was ted 
with the endorsement, ‘ Per uration, Cookson and oy A. 
Tlolme, agent,’ and was paid by the cashiers of the ban 

eg ms, it bs ay lh by Cookson had it sathealty to 
sign for them, an abscon having a pg a 6 
ies own use, and they there spon pie. Be gg eke pte 
par teats for the second time of the amount of the shook, Cob 


“1 hg bank refoged to pay 8 second time; and the suit came 





on for trial before Mr. Baron Martin and ‘a speciai ju 
Guildhall, on the 29th of June. ' di. 
“ At the opening of the trial Mr. Bovill, for the bank, 
stated the chief features of the case, called the attention of 
learned judge to the 19th section of the Act 16th & bie 
Victoria, cap. 59, which runs thus:— ied 
«© Provided alw: 8, that any draught or order drawn u 
banker for a sum o' p jdbc payable to order on demand wi 
shall, when presented for payment, purport to be cael 
the person to whom the same shail be drawn payable, shalf Wi 
sufficient authority to such so to pay the amount of 
draught or order to the bearer thereof; and it shall not be ip. 


| cumbent on such banker to prove that such en 


any subsequent endorsement was made by or under the 

tion or authority of the person to whom the said aranght 
order was or is made payable, either by the drawer or any 
endorser thereof,’ 


“ And Mr. Bovill then submitted to his lordship that the 


intention of the clause was to protect the banker against 
liability arising from endorsements of any kind on checks to 
order; that the invariable practice of bankers since the 


of the Act had placed that construction upon its meaning; 


and that the plaintiff should be nonsuited. 

“Mr. Manisty (for Cookson and Co.) contended that the 
19th clause was only intended to protect the banker wher 
checks-were presented bearing the name of the payee, and that 
it was not intended to relieve the banker from asking sah see the 
authority under which a check was endorsed ‘ 


‘ocuration,” 
the very terms of such an endorsement declaring that it pur. - 


Ports | to be endorsed, not by the Payee, but by a person who 
says, ‘I sign by authority of the 

“Mr. Baron Martin remarked :-—‘T chew think the Legisla- 
ture must be understood to enact according to the known 
ordinary practice, and every person knows it is a common 
thing to take a bill of exchange endorsed ‘ per procuration’ 
Nothing is more common. Any person who is in the habit of 
seeing them must see thousands, and the Legislature must be 
taken to enact according to the common course of business. 

“*T am of opinion that ,the 19th section of the 16th & 17th 
of Victoria, cap. 59, protects the defendants,’ 

* The jury were then called, charged by the learned judge, 
and the plaintiff was nonsuited, Mr. Manisty asking leave to 
have an appeal, which was granted as a matter of course. =~ 

“The appeal, which should have come on for decision in 
November, has not been prosecuted, and the unhesitating de 
cision of Baron Martin remains unimpeached, to confirm the 
interpretation which had been placed upon the 19th section a 
the Stamp Act of 1853, by the concurrent opinions of the 
Bank authorities and of the private London bankers, and I 
may add with certainty, having been personally concerned in 
its preparation, that this interpretation, now judicially affixed 
to the protecting section of the Act, only effects what was 
intended by its promoters. This satisfactory decision is after 
alla source of congratulation rather to the public than to the 
bankers as aclass, A decision adverse to the Bank would 
have involved a general refusal by bankers to pay any — 
to order endorsed by procuration—they would have been unin- 


jured, but the public would have lost a portion of the barking 


facilities which the Act contemplated. 
“J, G@. Hopparp.” 
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Births, Marriage, and Beaths. 
ee 

CHASE—On Dec. 8, the wife of M. C, Chase, Esq,, of the Madras Civil 

Service, and of the Middle Temple, of a daughter. 
HOPWOOD—On Dec. 2, the wife of James T. Hopwood, Esq., of Lincoln’s- 

im, Barrister-at-Law, of a son. 
LATHAM—On Dec. 6, the wife of Robert Marsden Latham, Esq., Bat- 

rister-at-Law, of a son. 





MARRIAGE. 


per hn eo Peds 13, sine son of Robert Rawlins, ae 
of Whitehurch, he he bower, bers mab 
of Nicholas Gedye, Esq., Solicitor, of Winblodon park, Sacer 


DEATHS. 
GRANGER—On Dec. 7, aged 14 months, Geonge Frederick, gon of Mu. 
Revs Granger, of 
GRIFFITS—On Dec, 5, Henry Grifits, Esq., of Wendover, Bucks, 
JENNINGS - oy Does Margaret, wife of William Jennings, Esq., of 34, 
maCaniene oe Tes. 7, pane o4. t. ¥, ‘Mothrtotie Esq., for fourteen 
a Revising Barrister for the city of London. 
SPINK—On Dec. 4, aged 23, William ” Rimmington, son of the late George 


’ Thomas Stocking, Eaq., Berrister-at-Law, 


, Solicitor, 
aun Dee,’ 





pee ee ~— _ 


‘| S2eteseree 
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Gaclaimed Stock im the Bank of England. 
g —— claiming Soong aga vd Gry eg, hve 
within Three Mi 


Joun, Coachmaker, N Castle-street, Long-acre, 

New Three per Cents eee fe Bees dee Gane, Spaniel, 

administratrix, with will annexed, de bonis non 

Cunwrorusa Wuaiam, Pilot, Steel-yard-street, Greenwich, 

Aww Exvizanern Matruews, his wife, £49 New Three per Cents.— 
by Curistorser Wiliam Matruews and ANN ELIZABETH 













Sonn, GzoncE, Gent., Robertsbridge, Sussex, £145 10s. sgt ge md 
itis Claimed by ApranamM Kennett, of GEORGE 
Wisconsin, Sseuk Anurten, toe teeta eananae 
Retreat Cottage, Park-street, Camberwell, £125 
Consols. Srvies, Widow, and Resecca ‘ATUM, 
a the administratrixes, with the will annexed, of the said John 


anreL, Gent., Oxford, 13 Dividends on various 
"era of Ft taser Con. and New Three per Cents.—Claimed by 








Danter Taunton, 
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English Munds and Railway Stock 
(Last Official Quotation during the week ending Friday evening.) 
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}RatLways —Continued:| 


Ditto A. Stock .... 
Ditto B. Stock....} 
Great Western . 


Enciise Funps. 


Bank Stock 
3 per Cent. 
3 per Cent. Cons. Ann.} .. 
New 3 per Cent. Ann.. 
New 24 per Cent. Ann.) .. 
\Consels foraccount .. oct 
Debentares, 1858. 
Ditto 1859.) 96 
ia Stock .....-.56. 
‘India & per Cent, 1859... 
India Bonds (£1000) .. 
(Do. (under £1000).....| 9 
}Exch. Bills (£1000)...| 5 
Ditto (£500)....| 5 dis. 
Ditto (Small) ..| 5 
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North London........ 
Oxford, Worcester, & 
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Birk. Lan. & Ch. June. 
Bristol and Exeter 
Cornwall 
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London Gazettes. 


Professional Partnerships Drssolbed. 
Fripay, Dec. 14, 1860. 


Pape Bremen ©: Tovar Daven Pome, Stesiye & Sulititers, Deashe, 
Suffolk (Fiske & Son), by mutual consent. Nov. 

Lewis, Wretram, Taowas Stockwoop, & wont “tr Lewrs, Attor- 
neys & =, —* @amorganshire (Lewis & Stockwood), by 


GMinvdings-up of Joint Stock Companies. 
TusspayY, Dec. 11, 1860, 
Limrrep In Bankruptcy. 















on Jan. 4, at 11, Bristol, to a First 
effects of the said phoney Spann tie creditors to prove their 


debts, 
Crevitors under 22 & 23 Vict. cap. 35. 
Last Day of Claim. 
Torspay, Deo. 11, 1860. 


ae, Phy 9 ALLEN, —— >, 


Atirort, J. Le 8 ie Binisinghen, Py a ‘Ces, Worcester- 
r Collis. & , Solicitors, 38, Bennett’s-hill, Birmingham. 
an. 4. 


ARnor?, JAMES, an ne gs Durham, and also of Newcastle-u: 
Chater, Arnott, & 







hi Somersetshire. 







Chater, Solicitors, Newcastle-upon- 
. Bowtey, Henny, be rt West Grinstead, Sussex. Rawlison, Solicitor, 









Bueers, Mr. Jon, Farmer, Sutton Coldfield, igencaneao  aney, 


Solicitor, 1, Newhall-street, Birmingham. Jan 

Ciaxpon, JosEPH, Esq., formerly of Boston, * eed afterwards of. 

emerge ag et any cig but . of Rose 

N oxthaal poonihdie. Jan. 30. iia 

bar omy a Cuantes, Attorney’s Clerk, Lincoln. Moore, Solicitor, Lincoln. 

Drake, Cuantorte, Spinster, formerly of 17, Tavistock-place, Ta 
square, Dut late of 9, Gower-place, Euston-road, Middlesex. Hird 4 
: Portland Chambers, G reat Titchfield -street, Middlesex. 
an. 1. 


Gate, Wi111am, Agriculturist, Grickstone Farm, a. 

Bush & Ray, Solicitors, 9, Bridge-street, Bristol. 

Homrpsrers, Wit114M, Gent., 9, George-street, 
and ae of Lionel-street, Birmingham, B “eae ae Soli- 
citor, 2, Newhall-street, Birmingham. Jan, 12, 

Horcuinson, THomas, Gent., ~ Yorkshire. Weatherill, Solicitor, 
Guisborough, Yorkshire. Jan. 5 

Hype, Freperick Avcustvs, Esq., Chenies, Bucks. Theobald, Gilislter, 
16, Furnival’s-inn, London. Jan. 

OspornE, Tuomas, Yeoman, culien. Lichfield. Hand, Solicitor, Uttoxe- 
ter, Staffordshire. Feb. 1. 

Stroup, Jonny, Inn Keeper, Crown and Anchor Tavern, Sheerness, Isle of 
Sheeney, See Kent. Feat, Knight, & Arnold, Solicitors, the Precinct, 

Jan, 

Tompson, JoserH, Architect, Leeds and Roundhay, Yorkshire. Nelson, 
Bulmer, & Nelson, Solicitors, Leeds. Jan. 31. 


Fray, Dec. 14, 1860. 
BenuaM, Witt1am, Gent., Wokingham, Berks. Soames & Cooke, Solici- 
tors, Wokingham, Berks. April 8. 
CHERMSIDE, Siz RosBeRT ALEXANDER, M.D., formerly of Portaferry, 
Down, Ireland, afterwards of Paris, and late of Beaumont-street, Ox- 


ford. Rawlinson, Solicitor, Chipping Norton, Oxfordshire. igs 1. 
Eames, Francis, Pawnbroker & General Salesman, and on busi- 
ness in Nottingham, late of Quorndon, Detain. 4 & Son, 


Solicitors, Weekday Cross, Nottingham. Jan. 21. 

Goopsurn, James, formerly a Butcher, 18, John-street, Newcastle-upon- 

penne Johnston, Solicitor, 2, Collingwood-street, Newcastle-upon-Tyne. 
arch 1 

HoMEVER, ‘Doe Gent., 4, Sheffield-terrace, Campden-hill, Kensington, 
Middlesex. Wilkinson, Stevens, & Wilkinson, Gents., 4, Nicholas- 
lane, Lombard-street, London. Jan. 1. 

Kine, Susanwna® Mary, ster, fi rly of Kingston, Surrey, and late 
of Princes-street, Oxford-street, Middlesex. Smythe, Solicitor, 7, Bos- 
well-court, Lincoln’ 's-inn. July 1. 

Morris, Taomas, Farmer & Valuer, Ranscombe, Southmalling, Sussex. 

Auckland & Hillman, Solicitors, Cliffe, near Lewes, Sussex. Jan. 7. 


Mountain, CHARLOTTE MARY Mixes, Spinster, Havant, Sou "tanta. 
Wilkinson, Stevens, & Wilkinson, Gents., 4, Nicholas-lane bard- 
street, London, 

Peacock, Ann, Widow, Shak re-street, Newcastle - > Tyne. 


espea 

Joel, Soli¢itor, 76, Grey-street, Newcastle-upon-Tyne. March 16, 

PosNErr, Joun, Farmer, Candover, Southamptonshire. 
= & Mickiem, Solicitors, 13a, Gresham-street, West, London. 
Jan. 4 

SuPson, Anna Maria, Widow, Elm Grove, oc Surrey. Blake & 
Snow, Solicitors, 22, College-hill, City. Jan, 1 

STROTHER, ARTHUR, Surgeon, Darlington, Durham. Peacock, Soliciter, 
Darlington. Jan. 5. 

Youne, Many, Carlton House, Richmond Park, Clifton, Bristol. Clark, 
Fussell, & Prichard, Solicitors, Bristol. Feb, 21. 


Creditors under Estates in Chancery. 


Last Day of Proof. 
TorspaY, Dec. 11, 1860, 
ALLWoop, Aon Gent., Oxton-road, Birkenhead, Chester. Allwood vs, 
Allwood, V.C, Stuart. Jan. 8. 
er Juan Josx, Gest., a native of pea, Chili, formerly of seueey tes. 
in Peru, and late of 3, Adam-street, Adelphi, Strand 
hy Another v. Concha and Another, V.C. Wood. July es gamed 
Macrnerson, Kennetu, Esq., formerly of the Isle of Man, of 
London, and late of Mount Vernon and Moffatt, St. Thomas in the East. 
Island of Jamaica. M.R. Feb. 26. 
SanpirorD, Exizaseru, Widow, 61, Alma-street, New North-road, Hoxton, 
Middl rv. Tyler, M.R. Jan. 11. 
jdow, Kingston-upon-Thames, Surrey. White v. 
ny irnmonge Fagg Toy Dealer, 29, Garden-street, Brighton. 
Woop, hed er, 2 
Taylor o, Wi Jan. 11. 


(County Palatine of Lancaster). 
Met Tomas, Silk Dyer, Mill-street, bay owt ne Liverpool, and Seot- 
. Liverpool. Archer v. Bird, Registrar for Liverpool District, 
t'No North John-street, Liverpool. 
arene 14, 1860. 


Evans, Evan Lioyp Jones, Gent., gisa, Lianrhaidr-yn-Ch ch, 
Denbighshire. Evans v. nee ee Jan, 14. 

Foss, Jou, Gent., Derby. Foss ¢, Bassano, M.R. Jan, 14. 

Francis, RicHARD Sripstow, Printer, Catherine-street, Strand, and i” 
Museum-street, Bloomsbury, Middlesex. Penny 0. Francis, M, 
Jan. I, 

—, aa. Gent., Burleydam, Cheshire. Davies v. Dawson, MLR. 
Jan. 

sramicn ley Gent., Shaldon, Devonshire. Tozer v, Babbage, V.@. 

. 32. 


4 6, Cambri cones, B te ener: 
r 
Gray’s-inn-lane. Stutely v. Kepp, V.C. Stuart ir +) 








ge Bag ' Norfolk, Kent, Watson & Watson, 


I, 
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(County Palatine of Lancaster.) 
Farrar, Dec. 14, 1860. 
Cant, Jane, Seaforth, near Liverpool. Cahill v. Wood, Office of Regis- 
trar, 1, North John-street, Liverpool. Jan. 10. 
Cant, BARTHOLOMEW, Master Mariner, Liverpool. Cahill v. Wood, office 
of Registrar, 1, North John-street, Liverpool, Jan. 10. 


Assignments for Benefit of Creditors. 
TurspaY, Dec. 11, 1860. 

Bent, roe Jun., Grocer and Provision Dealer, Kate’s-hill, Dudley. Nov. 
28. 1. Wood, New-street, and Kate’s-hill, Dudley. 

ainen Jacos, Draper, Lancaster. Nov. 13. Sols. Langford & Mars- 
den, 59, Friday-street, Cheapside, for Sale, Worthington, Shipman, & 
Seddon, 29, Booth-street, Manchester. 

CorraM, JoHN HENB¥, a. a gg Kirton-in-Lindsey, Lincolnshire. 
Nov. 30. Sol. Hayes, Gainsbo' 

Epeston, Joun, Grocer, Halifax, OT ecitehire (Edleston Brothers). Nov. 
15. Sol. Cronhelm, Halifax. 

Froop, Tuomas, Manufacturer, Gomersal and Bradford, Yorkshire. Dec. 
4. Sols. Scholes & Son, Dewsbury. 

FoTHERGILL, Joun, & James BENTLEY Pace, Bone Merchants and General 
Merchants, Nottingham (John Fethergill & John Fothergill & Co.) 
Nov. 15. Sols. Parsons & Son, Nottingham. 

Froecatt, Wittiam Tuomas, Butcher, Sissinghurst, Cranbrook, Kent. 
Dec. 5. Sol. Hinds, Goudhurst, Kent. 

Gant, Jane Exvizasetn, Widow, Corn Dealer, Wandsworth, Surrey, and 
Henry Grint, Corn Dealer, Wandsworth, Surrey. Nov. 26. Sol. 
Corsellis, Wandsworth. 

Hatron, Wimu1am, Grocer, 32, Broad-street, Bloomsbury, Middlesex. 
Sol. Bell, 102, Leadenhall-street, London. 

Hitispon, Joun, sen., & Joun Hittspon, ‘jun., Engineers, Tring, Hert- 
fordshire. Dec.7. Sol. Shugar, Tring. 

JONES, ego Builder & Innkeeper, Silloth, Cumberland. Nov. 30. Sol. 

2, Castle-street, Carlisle. 

Kine, hey James, Draper, Swansea, Glamorganshire. Nov. 21. Sols. 
Davidson, Bradbury, & Hardwick, Weavers Ha}), 22, Basinghall-street. 

Track, Tuomas, Ironmonger, Camborne, Cornwall. Dec. 7. Sol. Down- 
ing, Redruth, Cornwall. * 

Wi James, Lodging-house Keeper, Ventnor, Isle of Wight. Nov. 9. 
Sol. Fisher, Ventnor. 


Fruway, Dec, 14, 1860. 

Bury, Guam, The + Gate Helmsley, Yorkshire. Dec. 8. Sols. 
Leeman & Clark, Y 

CiaRk, FREDERICK, rcller, Church-street, Liverpool. Nov. 26. Sol. 
Bastard, 25, Philpot-lane, London. 

Crover, Bensamin Morzey, Attorney & Solicitor, Worksop, Nottingham- 
shire. Dec. 10. Sols. Cartwright & Son, Bawtry, York. 

Crowper, WitL1AM TayLor, Roper, ee Lincolnshire. 
Dec. 5. Sol. Brown, Barton-upon-Humbe: 

Furiay, Joun Hunter, Tea Dealer & Draper, Bridgwater, Somersetshire. 
Dec. 10. Sol. Henderson, 50, Broad-street, Bristol, 

PakenuamM, THomas James, Milliner, 82, Cross-street, Manchester. Dec. 
3. Sols. Cooper & Sons, 44, Pall-mall, Manchester. 

Smaons, Gkoree, Manufacturer of Fancy Hosiery, Wellington-street, Lei- 
cester. Date 24. Sol. Haxby, 11, Belvoir-street, Leicester. 

Sanaz Guaney, Widow, Wingham, Kent, lately carrying on 
the businéss of a Miller, at Ickham, Kent. Dec. 10. Sols. Furley & 
Callaway, Canterbury. 

Bankruypts. 
TurspaY, Dec. 11, 1860. 

Broome, Henry Atraep, Licensed Victualler, = & Cushion, 9, Rus- 
sell-street, Covent-garden, Middlesex. Com. Holroyd: Dec. 21, at 2; 
and Jan. 29, at 1; Basinghall-street. ‘4 Ass. Edwards. Sol. Brut- 
ton, 27, Basinghall-street, London. Pet. Dec. 10. 

Croven, Ricnakp Henay, Cotton Dealer & Waste Dealer, Manchester. 
Com. Jemmett: Dec. 27, and Jan. 18, at 1; Manchester. Of. Ass. 
Hernaman. Sol. Pemberton, Liverpool. Pet. Nov. 24. 

Harwanrpb, JouN Ropert Samvet, Apothecary, Lodway, Somersetshire. 
Com. Hill: Dec. 24, and Jan. 22, at 11; Bristol. Off. Ass. Acraman. 
Sol. Clifton, Nicholas-street, Bristol. Pet. Nov. 30. 

Kwicuts, Henzy Rupp, Currier, 94, Bermondsey-street, Surrey. Com. 

Holroyd; Dec. 2, and Jan. 29, at 12; Basinghall-street, Of. Ass. 
Edwards. Sol. Hand, 22, Coleman-st reet, London. Pet. Dec. 7. 

Lewnarp, Epwanp Witu1aM, Grocer & Baker, Redcar. Yorkshire. Com. 
Ayrton: Dec. 21, and Jan. 21, at 11; — Off. Ass. Hope. Sols. 
Cariss & Cudworth, Leeds. Pet. Dec. 1 

Mansrievp, Exias, Boatwright, Timber eat & Publican, Chesterton, 
Cambridgeshire: Com. Evans; Dee. 20, at 1; and Jan. 24, at 2; 
Basi street. Off. Ass. Johnson. Sols, Tarrant, Bond-court, Wal- 

worth ; or Whitehead & French, Cambridge. Pet. Dec. 1 

Mantix, Joun gs Farmer &’ Dealer in Wood & Hop Poles, Moor 

Farm, Yalding, Kent. Com. Goulburn: Dec, 21, and A 21, at 12; 
street. Off. Ass. Pennell. Sols, Doyle, 2, Verulam- build- 
ings, Gray’s-inn, London ; or Morgan, Maidstone, Kent. Pet. Dec. 8. 

Scorr, Joux, jun., & Ricuagp Woopwarp Pows.t, Tea Merchants, 
Liv (Scott, Powell, i Com. Perry: Dec. 20, at 11; and 
Jan. 16, at 1; Liverpool. Ass. Cazenove. Sols. , Bate- 
son, & Robinson, Brunswick-street, Liverpool. Pe. Dec. 3. 

Srates, Cuartes, Club-house Keeper & Victualler, Aldershot, South- 
ampton. Com. Fonblangue Dec, 21, at 12: and Jan. 23, at 1; Ba 

Of. Ass. Graham. - Murless, 3, Great James- 
street, Bedford-r. row, London. Pet. Dec. 8 

Sreap, Cuantzs, Flock & Cotton Waste Dealer, Huddersfield, Yorkshire. 
Com. West: Dec. 21, and Jan. 25, at 11; Leeds. Of. ‘Ass. Young. 
Sols. Snowdon & Etomet, Bond- -street, Leeds; or Brooks, Marshall, 
Brooks, Ashton-under-Lyne. Pet. Nov. 26. 

Tarioz, Eowin, Butcher, Wimbourne, Dorsetshire. Com. Holroyd: 
Dec, 21, and Jan, 29, at 1; Basinghall-street, ol. 4 ss. Lee. Sols, 
Church, Langdale, & Prior, Southamy » London. Let. 

Triierr, Farvrnic, Spiral Flambeaux Scale Board & Splint Manufacturer, 
7), Banner-street, St. Luke’s, Middlesex, and 12 and 13, Wellington- 





road, , ates reen, ——— Timber Merchant. Com. Fane: Dec. 
an, Basinghall-street. Aas. Can ¥ 
Miler, Son, & ey, 19, Philpot- -lane, Pet, By A goto 


SALOME ec 

Warraker, Joun Brotuerton, Card & Paste Board Maker, 13 & 4, 
Little Britain, London. Com. Evans: Dec. 21, at 12; and Jan, 

1; Basinghall-street. Off. Ass. Johnson. Sols, Fisher & Sons, Alders. 

gate-street. Pet. Dec. 7. 


BANKRUPTCIES ANNULLED. 


Lintey, Josepn, Manufacturer of Sheep Shears, Edge Tools, & Table 
ves, Sheffield. Oct. 27. 
M‘Liver, Witt1am Kigxwoop, Draper, Stonehouse, Devonshire. Deo, 10, 


Faray, Dec. 14, 1860. 

Barte, Jonny, Lace Manufacturer, Lenton, Nottingham. Com, Sander; 
Dec. 27, and Jan. 17, at li; Nottingham. Of. Ass. Harris. go, 
Maples, Nottingham. Pet. Dec. Ve 

Buuiet, Victor Pascat, Importer of French Clocks and Musical Boxes, 
28, King-street, Cheapside, London. Com.,Fonblanque: Dec. 28, at |; 
and Jan. 23, at 2; Basinghall-street. Of”. Ass. Stansfeld. Sol. Reed, 
1, Guidhall-c hambers, London. Pet. Dec. 13. 

Bownircu, Grorce, Nurseryman & Seedsman, Taunton, Somersetshire, 
Com. Andrews: Jan. 2, and 30, at 12; Exeter. Off. Ass. Hirtzel, 
Sols. Trenchard, Taunton, or Turner & Hirtzel, Exeter. Pet. Dec, 13, 

BRIDGER, CHARLES, Builder & Coal Merchant, "Halesmere,’ Surrey, and 
also of Liphook, Hants. Com. Fonblanque: Dec. 29, at 12.30; ang 
Jan. 25, at 12; Basinghall-street. Og. Ass. Graham. Sols. Hobbs & 
Weedon, 63, Cornhill, London. Pet. Dec. 13. 

Coxex, Joun, Ironmonger, Tipton, Staffordshire. Com. Sanders: Jan, 
18, and Feb, 1, at 11; Birmingham. a. Ass. Kfnnear. Sols. Hodg. 
son & Allen, Birmingham. Pet. Dec. 6. 

Foster, ALFRED, Woolstapler, Bradford, Yorkshire. Com. Ayrton: J 
7, and 28, at 11; Leeds. Off. Ass. Hope. Sols. Stocks & & Frankin 
Halifax, or Bond & Barwick, Leeds. Vet. Dec. 5. 

Hatt, Jonyn, Wharfinger, Purfleet-wharf, Camden Town, Middlesex, 
Com. Goulburn: Dec. 24, at 1.30; and Jan. 28, at 12; Basinghall. 
street, Off. Ass. Pennell. Sol. Reed, l, Guildhall-chambers, Basing. 
hall-street, London. Pet. Dec. 1 

Knicats, Henry Rupp, Currier, oi, Bermondsey-street, Surrey. Com, 
Holroyd: Dec, 21, & Jan. 29, at 12; Basinghall-street. Off. Ass. Ed- 
wards. Sol. Hand, 22, Coleman-street, London. Pet. Dec. 7 

Mack, Robert, Extractor of Wool from Rags, Cork-street, Camberwet, 


Morrow, Joseph CunarD, and Rosert Taomas:- Morrow, Ship Brokers, 
Liverpool. Com. Perry: Dec. 28, and Jan. 18, at 11; Liverpool. 09, 
Ass. Bird. Sols. Dodge & Wynne, Liverpool. Pet. Dec. 10. 

Rog, Wiiu1aM, Grocer & Provision Dealer, Caiverton, Nottinghamshire, 
Com. Sanders: Dec. 27, and Jan. 17, at 11; Nottingham. Of. Ass, 
Harris. Sols. Cowley & Everall, Nottingham. Pet. Dec. i3. 

Saunpegs, Henry, Cabinet Maker & Upholsterer, 22, Western-road, 


Brighton. Com. Evans: Dec. 28, at 1.30,and Jan. 26, at 12; 
ae Off. Ass. Johnson, Sol. Treherne, 17; Gresham-street, 
et. Oct. 3 


SoMERVILLE, MatruEw, Joiner & Packing Case manufacturer, Liverpool. 
Com. Perry: 31, & Jan. 16, at Il; Liverpool. Of’. Ass. Turner, 
Sols, Snowball & Copeman, Liverpool. Pet. Dee, 11. 

STANNARD, JAMES, Trader, Newport, Isle of Wight. Com. Goulburn : Dee. 
24, and Jan. 28, at 2; Basinghall-street. Off. Ass. Pennell. Sols. J, & 
J. H. Linklaters & Hackwood, 7, Walbrook, London, or Pittis, Newport, 
Isle of Wight. Pet. Dec. 6, 

Srureis, Owen, Builder, 4, , Upper Belsize-terrace, Belsize-lane, Hampstead, 
Middlesex. Com. Evans . 27, at 1.30, & Jan. 24, at 11; Basinghall- 
street. Off. Ass. pee Bol. Page, Manchester-square. Pet. Dec, 10, 

Wuire, James, Miller & Farmer. Ivy House Farm, Chiddingston, Kent. 
Com. Goulburn: Dec. 24, at 11, & Jan. 28, at 11 30; Basinghall-street. 
Off. Ass. Penneil. Sols. Atkinson, Pilgrim, & Phillips, Church-court, 
Lothbury, London. Pet. Dec, 13. 

Woop, Joun, Licensed Victualler, Birkenhead, Cheshire. Com, Perry; 
Dec. 28 & Jan. 16, at 11; Liverpool. Of. ‘Ass. Cazenove. Sols. Wood- 
me ‘ Pemberton, York-buildings, Dale-street, Liverpool. Pet. 


; MEETINGS FOR PROOF OF DEBTS. 
Tourspay, Dec. 11, 1860. 


Aas, GunpeR ANTHON Mantin, Ship Broker, 19, Colchester-street, Lon- 
don. Jan. 2, at 1; Basinghall-street.—BartLert, James Benoni, & 
Wittiam Ancer Barter, Tailors & Drapers, Bristol. Jan. 10, at 11; 
Bristol.—Be.t, WiLL1AM, Miller, Urpeth Mill, Chester-le-street, Dur- 
ham. Jan. 10, at 11.30; Newcastle-upon-Tyne. —Fryer, WILLIAM, 
Boot & Shoe Manufacturer, Norwich (W. Fryer & Co.) Jan. 8, at 12; 
Basinghall-street.—Goopacre, Ricuanrp, Grocer & Tea Dealer, Notting- 
ham. Dec. 27, at 11; Nottingham.—Horrocks, Ricuaro, Baker & 
Flour Dealer, Liverpool. Jan. 4, at 11; Liverpool. 


Frupay, Dec. 14, 1860. 


Bartow, Joun, Earthenware Dealer, Cobridge, Burslem, Staffordshire. 

Jan. 7, at 11; Birmingham.—Binnine, Henry, & Georce Dowson. 
Ship Owners, Middlesborough, Yorkshire. Jan. 4, at 11; Leeds.— 
Brookes, Tuomas, Innkeeper, Birmingham. Jan. 7,at 11; Birmingham. 
—DeEnman, Cupistopuer, Linen Draper, Ripley, Derbyshire. Jan, 10, 
at 11; Nottingham.—Dawson, Joun Wavou, Cotton Spinner, Newcastle- 
under-Lyme, Staffordshire. Jan, 30, at ih; Birmingham.—Guoopz, 
Bensamin Gevpant, Brickmaker, Scratage Bricktields, and of Sutton 
House, Sutton, near Hounslow, Middlesex. Jan. 8, at 1; Basinghall- 
street.—Lorp, Joun, Sipwey AquitLA Burrerwortu, & Horatio 
Burrerwortn, Dyers, Shelf, near Halifax, Yorkshire (J. Lord & Co.) 
Jan. 4, at 11; Lochs. Separate estate of Sidney Acquilla Butter- 
worth, Same time, sep. est. of Horatio Butterworth.—Menaimas, 
James, Lace Manufacturer, Hyson-green, Nottinghamshire. Jan, 10, 
at 11; Nottingham.—Moroan, Henry Epoan, Confectioner & Biscuit 
Baker, 71, St. Giles-street, St. Mary Magdalen, Oxford, Jan, 4, at 
11.30; Basinghall-street. Penny, Atragp, Coal Merchant, 2, Rich- 
mond: villas, Holloway, Middlesex, and late of Wharf-road, City road, 
and Underwriter, “Lioyd’s Coffee-house, London. Jan. 8, at 2.30; Ba- 
singhall-street.—PaiLy, Rovert Kemp, Publisher, 24, Great New-street, 
Fetter-lane, London, Jan, 18, at 12; Basinghall-street.—Romson, 
SamuxL, Hotel Keeper & Wine & Spirit "Merchant, White Swan Hotel, 
York.—Setxe, letpor, Provision Merchant, 4, Postern- STower-nill 
Middlesex. Jan. 11, at 12; Basinghall-street, 










Surrey. Com. Evans: Dec. 28, at 1.30; and Jan. 26, at 11; Basing. 
Sek Off. Ass. Bell, Sol. Reed, 4; Guildhall-chambers. Pet, 
“12 : 
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CURRENT TOPICS. 


The Lord Chancellor, in a judgment on Thursday 
last, took occasion to observe upon the importance of 
judges delivering written instead of oral judgments, in 
cases where complications, either of facts or law, give 
rise to any risk of misunderstanding by the parties to 
whom the judgment is delivered. In the case on appeal 
before his lordship, the judgment of the Vice-Chan- 
cellor occupied forty quarto pages closely printed. 
Alluding to this fact, his lordship thus expressed him- 
self :—‘‘ I should have disposed of the appeal, not only 
with less labour to myself, but more satisfactorily and 
more confidently, had the judgment been more con- 
densed. My attention has been diverted from the 
main questions in the case by elaborate and minute dis- 
quisitions as to the bearing of contradictory evidence 
on subordinate points, and by following the devious 

ths by which the final conclusion is at last reached. 
udgments of such prodigious length, instead of set- 
tling, have a tendency to unsettle the law ; and, instead 
of sending the defeated party away contented, I can 
say by experience since I have presided in this court, 
that they rather generate appeals: for, although the 
decree be right, some of the various reasons given for 
it may be questionable, and a false hope excited that, 
impugning these, the decree may be reversed. The 
verdicts of juries are generally acquiesced in, perhaps 
because they are given without reasons. An equity 
judge, who has to determine questions of fact, cannot 
follow this course; but there is no necessity for his 
stating from his tribunal all that passed through his 
mind during his deliberations, with all his doubts and 
his wanderings. I will further venture to declare my 
hearty concurrence in the opinion frequently expressed 
by one of the most distinguished of my predecessors, 
Lord Chancellor Brougham, that when, on account 
of the importance and difficulty of a case, judges, after 
having heard it argued at the bar, take time to con- 
sider, they will do well by delivering a written judg- 
ment. ‘The judgments even of Lord Eldon would have 
been still more valuable had he adopted this practice, 
imitating the example of that illustrious judge, his bro- 
ther, Lord Stowell, who, by his written judgments, has 
composed a code of international maritime law admired 
and respected by all civilized nations.” 

There is a very general feeling, not only in the pro- 
fession but among suitors, in accordance with what the 
Lord Chianeéllon has so well expressed; and his lord- 
ship has himself furnished a very remarkable illustra- 
tion of the possibility of accomplishing what is in itself 
80 desirable. Since the long vacation, Lord Campbell 
has heard and disposed of an unusually large number 
of appeals, some of them involving complicated issues 
of fact and difficult questions of law, and in nearly 
every case has delivered a written judgment within a 
week or two after the appeal was argued. As all these 
judgments are written by his lordship proprio manu, 
and some of them necessarily involve a great deal of 
irksome and sedentary manual labour, the wonder is 
how any judge, who is compelled to sit day by day 
hearing cases, can have sufficient time and energy for 
what the Lord Chancellor has been doing since he 

ined the woolsack. What the Vice-Chancellor 

ood said on this subject last year at Bradford, 
will be in the memory of many of our readers. That 





learned and laborious judge there expressed a horror— 
in which most lawyers can sympathize with him— 
at the mechanical iow of much writing. The num- 
ber of men who are physically capable of habitually 
of an evening filling a quire of paper with the re- 
sults of an anxious consideration of arguments which 
they spent the day in hearing, is extremely small— 
perhaps not one in a thousand. It would be almost 
as reasonable to expect that a prima donna, who 
has in the evening to sustain, the weight of an opera, 
should be repared, as a rule, to teach in the morning 
in Mr. Hullah’s school; or that one of Astley’s acro- 
bats should be always competerit to discharge the duties 
- a night sene. bron te ne —_ bounds to the 

si wers of man, although they a r to con- 
stitute ous of the few subjects with whick "Loel Camp- 
bell is not well acquainted. It would be out of 
reason, as a rule, from a Vice-Chancellor, to look for 
written judgments, except in such cases as those 
alluded to by the Lord Chancellor. In those,’ how- 
ever, it is almost as unreasonable to expect that suitors 
can be satisfied without the accurate consideration of 
their cases which is implied in written compositions. It 
is worthy of remark that in France and other continental 
countries all es judgments are delivered in 
writing ; and we believe the same rule is invariably ob- 
served in Scotland. 





From all parts of the country, but especially from the 
north, complaints are made of the comparative impunity 
of crime, which arises from the inadequate remunera- 
tion of witnesses for the prosecution. “We published, at 
the time, the important memorial upon this subject of 
the Liverpool grand jury, who stated, that in the course 
of their experience, they had found a decided disinclina- 
tion to assist in the prosecution of offenders, inasmuch 
as not only personal inconvenience but iary loss 
is generally the fate of prosecutors under the new scale 
ofallowances. Only two or three weeks ago a similar 
complaint was made to the a of the Surrey 
sessions, not by the grand jury, but by a poor man, who, 
at the risk of his life, apprehended a violent thief, whom 
he afterwards prosecuted to conviction. The least that 
such a prosecutor might expect, would be that he should 
not be called upon to suffer the loss of money at the 
hands of the state, in addition to the violence to which 
he was exposed at the hands of the criminal. In our 
present number will be found a copy of another memo- 
rial on the same subject, from the grand ; of the 
county of York, at the winter assizes. The Govern- 
ment are now, at all events, in possession of abundant 
evidence to show that unless—as was observed by the 
Liverpool grand jurors—‘‘a more equitable system be 
adopted for the payment of witnesses in criminal cases, 
the criminal law will become practically a failure.” The 
mistake of poe scheme ap’ to be the unifor- 
mity of the scale of allowances for the entire kingdom, 
and also the want of sufficient classification, for the pur- 
pose of payment of witnesses. On this point the Liver- 
pool grand jurors well remark upon the impolicy of a 
scale which Soon not enable the payment of any witnesses 
at a higher rate than the of an unskilled labourer 
—except in the case of the two professions of law and 
medicine. 





We have just received a copy of an important Act 
by the Parliament of South Australia, and which 
received the royal assent. two months It is en- 
titled “‘ An Act to Consolidate and Amend certain Acts 
relating to the Transfer and Encumbrance of Freehold 
and other Interests in Land,” and is intended to be a 
consolidation of the entire law of real property in that 
province. We have already given some account of 
what has been-done there under former statutes, in the 
way of facilitating the transfer of lend by means of a 
system of registration; and we have now before us the 
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last report of Mr. Torrens, the registrar-general, which 
explains not only the principles of the South Australian 
scheme, but also its machinery and details. It further 
gives an account of the progress and working of the 
system; and suggests certain amendments of the law 
which experience has shown to be n —for the pur- 
pers of having them embodied in the Act to which we 

ave referred, while it was under the consideration of 
the provincial liament. We are aware, of course, 
that considerable differences of opinion exist as to the 
feasibility in this country of any system of registration— 
whether of title or of assurances—and also as to the effect 
upon the profession of the introduction t us of 
any such mode of land transfer. But it is obviously 
desirable that all parties should be in possession of what- 
ever important facts relate to this interesting subject ; 
and it is impossible to regard without interest the bold 
experiment which is now being made in Australia, 
although it would be absurd to leave out of considera- 
tion the very different circumstances of the two countries 
in respect of conveyancing. We shall content ourselves 
with taking an uae opportunity of placing before our 
readers, for their information, a sketch of the Australian 
Act, and of Mr, Torrens’ report. 


We are glad to find the number of Law Societies gra- 
dually increasing throughout the country. Within a 
few days a  oaagea! iety has been established at 
Leicester, which appears to have taken for its model the 
Liverpool Law Society. Provincial Societies have it in 
their power to accomplish, or to aid in the accomplish- 
ment of much good, both to the profession and the 
public, by bringing the experience of a, practitioners 
to bear upon the moot questions of the day. In this 
respect, as might have been expected, the Liverpool and 
Manchester Societies have led the way in the provinces, 
and by their reports from time to time have done good 
service, Societies in smaller provincial towns, there- 
cee can hardly do better than imitate models like 
t . 


Entering upon the time-honoured season of kindness 
and liberality, when instinctively. every Englishman 
likes to turn towards some benevolent channel 
where he can bestow a Christmas donation, we think 
it not an unfitting time to call the attention of the 
profession to the claims of the Solicitors’ Benevolent 
Association—an institution with whose valuable objects 
we presume our readers are by this time familiar. By 
an advertisement in our, columns this day we notice that 
there are nearly one thousand members of the profes- 
sion already enrolled in the society, and that the invested 
capital amounts to £4,277. 

e ean only say that with the undoubted claims 
upon the sympathy and support of the profession as a 
body, which the institution possesses, we sincerely hope 
to find that, with the commencement of the new year, 
those figures will be very consid:rably au mented 
if not doubled. 


It is rumoured that Mr. Phinn, Q.C., has been ap- 
— Chief Justice of Madras, in the place of ir 

enry Davison, lately deceased. The salary is said to be 
seven thousand pounds a-year. 


Parliament has been further prorogued to the 5th 
day of February next, on which day it is to assemble 
for the despatch of business. 


ii 
oe 


IS THE HOUSE OF LORDS BOUND BY ITS OWN 
DECISIONS ? 

In our last number we discussed the question how 

far a court is bound by the decision of another court of 

co-ordinate jurisdiction; and we there suggested the 








general rule to be, that co-ordinate courts bound ong 


‘another authoritatively by their decisions; and 


exceptions from the rule were admissible only when 
the previous decision was manifestly grounded in mig. 
take, or could not be followed without leading to some 
manifest absurdity or repugnancy. In the course of 
the discussion we were inci ove a led to the further 
question, how far a court itself is bound by its own 
previous decisions. This question, again, appears under 
different aspects, scooping ve the court is engaged on 4 
final decision, or on one which admits of an appeal to a 
higher tribunal. Do these circumstances at all y. 

the problem, and lead to different conclusions? We 
propose, on the present occasion, to examine briefly 
these questions, and chiefly as to their practical bearing 
in our superior courts, whose judgments are subject to 
revision in a court of appeal, and in our courts of final 
appeal, as the Judicial oman of the Privy Coungil 

the House of Lords. 

Both these questions seem to lie within the provinge 
of what is judicial discretion, that is to say, the 
courts have power to dissent from their own decisions, 
but are bound in duty to exercise it according to the 
established rules of sound legal discretion; and the 
true question at present appears to be, have any rules of 
discretion been laid down upon the matter with such 
authority and precision as to amount to law, and ex. 
clude an arbitrary judgment? When we turn to exa- 
mine the practice of the courts, and to inquire the 
opinions of the learned judges, as the only sate sources 
from which such rules may be deduced, we are at once 
struck with the dearth, or rather complete absence, of any 
trace of definite doctrine upon the subject, until quite 
recent times; and we might not unreasonably infer from 
this circumstance that the importance of the question 
is of recent growth, and that the progressive settlement 
of the law relating to the general jurisdiction and prac- 
tice of the judicature has only recently brought this 
question to light, and revealed the necessity for a 
reasonable solution. The fact, however, seems unques- 
tionable, that notwithstanding much discussion has 
recently prevailed, very little progress has yet been 
made towards a final settlement, and very slender mate- 
rials provided for a certain conclusion. 

If we examine the theory upon which our courts of 
justice are constituted, and the objects which they are 
ordained to satisfy, amongst which the most prominent 
is the accurate and authoritative exposition of the law 
of the land, we should be inclined to maintain that one 
of the necessary consequences of the right fulfilment of 
their functions would be, that the decisions delivered 
at one time as declaratory of the law, should be bindi 
upon them at any future time in pari materia, 
should be open to review only by the constitutional pro- 
cess, where possible, of an appeal to a higher court. 
When, however, we extend our considerations to the 
sin infirmities to which courts in common with all 

unan institutions are subject, and their liability to decep- 
tion or mistake or inadvertence, we should be inclined to 
say that where from any cause they had failed to 
exercise a deliberate judgment on the point decided, 
they should not be excluded from their proper function 
of deliberation, whenever the same point on a future 
occasion arises before them. To admit the principle of 
replacing one deliberate judgment by another deliberate 
judgment of precisely the same valne and authority, 
would tend to no advantage to the public, though t 


substitution might satisfy the agen! qualms of the 
Ww 


individual members of the Court, while it would certainly 
introduce great uncertainty in the law, and expose 
every judgment to doubt and impeachment. Human 
infirmity may be objected equally to every decision, 
and seems to require that a deliferate judgment should 
not be reviewed except by the submission of it to 
another judgment less liable to infirmity. On the 
other hand, to maintain that a court is bound by a dog- 
trine which has been decided only in form, without any 
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deliberation being properly exercised upon it, certainly 
sounds harsh and repulsive to reason and common 


sense. 
. The practice of our eourts on these points, we have 
already had oceasion to remark, is yery obscure, and 
the language of the j is very scanty ; but so far. 
as we can judge from such imperfect and inconclusive 
materials, we venture to think that the prevailing 
opinion is in accordance with the suggestions contain 
in the above observations. We find it bah Sov 
asserted that a court has the right, meaning thereby 
that on certain occasions a court can properly and 
wisely exercise a right, to review its own decision. We 
endeavoured to show in our recent article that though 
a court is in pop bound by the deliberate judgment 
of a court of co-ordinate jurisdiction it will certainly 
review such decision where it has manifestly issued im- 
providently, and under the jnfluence of mistake or 
misinformation, or where it leads in its consequences to 
Ipable absurdity or contradiction; and it seems im- 
possible to deny to' a court the same discretion in 
reviewing its own déeisions which is accorded to it in 
respect of the decisions of co-ordinate courts, seeing 
that if any liberty of the kind is admitted at all, a 
court w pen ly treat its own decisions with less 
deference respeet than those of co-ordinate courte, 
and would at least be perfeetly imbued with a consciousness 
of the motives and considerations which formerly 
called forth the decision, and which now constitute the 
ground for its recall. 
ns that some of our courts have been inyes- 
a jurisdiction of final appeal in certain 
matters, while in other matters they exercise a juris- 
diction which may be appealed against. For instance, 
the ordinary jurisdiction of the superior courts of com- 
mon law is subject to appeal, but their jurisdiction on 
als from the county courts is final ; so also the 
urt of Queen's. Bench decides finally upon appeals 
from quarter sessions, and from istrates; and the 
Court of Common Pleas decides finally on appeals from 
the decisions of the revising barristers. A court thus 
deciding on final appeal, it is said, has a special privi- 
lege of reviewing the decisions of co-ordinate courts, 
or its own decisions which have been delivered in its 
non-appellate capacity. Thus in Taylor v. Burgess, 
(5 H. & N. 1), Pollock, C. B. expressed the following 
opinion :—‘t When a case can be taken to a court of 
error, the decision of one court of co-ordinate jurisdic- 
tion ought to be binding on the others. Where, how- 
ever, there is no means of appealing to a court of error, 
there is not the same obligation to follow the decision 
of another court; and accordingly we sometimes find 
courts of co-ordinate jurisdiction differing from each 
other.” In R. v. Broadhempton, (5 Jur. N. 8. 267,) an 
appeal from Quarter Sessions to the Queen’s Bench, a 
decision of that Court (R. v. East Stonehouse) being 
cited, Lord Campbell, C. J., said:—“ If I thought that 
decision wrong I should’ not hesitate to overrule it, 
because the case could not be carried to a higher tribu- 
nal.” The distinction here pointed out seems free from 
objection, at least to the extent above defined. It 
would be idle to give an appeal to a Court without in- 
vesting it with any power of reviewing the expositions 
of law upon which the judgments appealed against are 
founded. If, however, this exceptional privilege of the 
Court to review its own decisions be extended to those 
which it has ab Atco J delivered in its final appellate 
character, as su by the case in which the Nietumn 
ot Lord Campbell occurs—for the judgment there sub- 
mitted to review was of that character—it opens the 
whole question with respect to courts of final appeal, 
and we shall presently show that on more recent and 


more solemn occasions his Lordship has repeatedly ex- 
pressed a contrary opinion, 

The latter question, namely, how far a court of final 
appeal is bound by its own previous decision, arises more 


sions in the Privy Council and the House of Lords— 
our highest courts of appeal; and we have fortunately 
more ample materials for examining into the state of 
thé:question with respect to these tribunals. In the 
first place, we may make the observation, and it is not 
an unimportant one, that although much discussion has 
—_ lately excited about this question, no instance - has 

n cited in which either of these tribunals has re- 
viewed a former deliberate decision, or at all committed 
itself to the doctrine that it was free todo so. The case 
of Keilley v. Carson (4 M. P.C. C. 63) is sometimes cited 
as an instance where the Privy Council decided contrary 
to an opinion which it had previously expressed in the 
gase of Beaumont v. Barrett (1 M. P. C. C. 58) but the 
question as to the liberty of the Court in dealing with 
a former decision was not touched upon further than 
that Parke, B., who delivered the judgment in both 
eases, carefully avoided any conclusion with respect to 
it by saying in the latter judgment, “the opinion (in 
Beaumont v. Barrett) delivered by myself, immediately 
after the argument was closed, was not the only ground 
on whieh thet judgment was rested, and therefore was 
in some degree extra-judicial; but besides, it was stated 
to be and was founded entirely on a dictum of Lord 
Ellenborough, which we all think cannot be taken as 
an authority for the abstract proposition.” On the other 
hand, instances may be cited where the House of Lords 
and Privy Council have followed their own decisions, not- 
withstanding the strongest opinions expressed both inand 
out of the court against them. Take for example the 
ease of Fletcher v. Sondes (1 Bligh. N.S. 144), on resig- 
nation bonds. Respecting these bonds it was said by 
one of the learned judges in that case: “ But for the 
judgment of the House of Lords in the case of The 
Bishop of London v. Ffytche, I will venture to say 
that there. never was a lawyer from the times when 
tithes were first granted to the present who would not 
without hesitation have said they were not void either 
by the statute or the common law.” Nevertheless the 
Lord Chancellor Eldon moved the judgment of the 
House in the following language: “ Addressing your 
lordships as one of the courts of justice, and not asa 
legislative body, it is my duty not to argue or state this 
ease now on any other grounds than grounds of law. 
If the state of the law upon this subject is such that 
your lordships, looking at it as legislators, deem it fit 
that an Act should be passed.to relieve against the law, 
that consideration ought not to affect, and therefore 
cannot affect, your lordships’ decisions as judges. Before 
the decision in the Bishop of London v. Ffytche this 
bond might have been held to be legal. But 1 have no 
difficulty in saying that after this house has declared 
and decided, as it did in the case of the Bishop 
of London v. Ffytche, I conceive myself bound 
to apply the principles of that decision to this case. 
Your lordships are bound by that decision, unless there 
be some special circumstances to take this case out of 
the principle of that.” The language of Chief Baron 
Alexander, addressed to the House of Lords in that 
case, is also well worthy of citation: “To what source 
are we to look for what is called the unwritten law 
of the land, if not to the decisions of the supreme 
judicature ; and upon what principle are you to expect 
that your decisions shall bind your posterity in the 
times that are to come, if you yourselves are not bound 
by what your predecessors have done in the times 
that are past? I take, therefore, the rules that 
necessarily flow from that decision to be fixed and 
settled.” 

This question was very pointedly commented on by 
the members of the House of Lords in Bright v. Hut- 
ton, (3 H. L. C. 341). Lord St. Leonards, L.C., stated 
his opinion to the House: ‘That although you are 
bound by your own decisions as much as any court 
would be ae so that you could not reverse your 
own decision in any particular case, yet you are not 
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ce to the conclusive 
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upon a subsequent occasion, you should find reason to 
differ from that rule, that is, that this House, like every 
court of justice, san inherent power to correct 


an error into which it may have fallen.” This opinion 
ealled forth the following strong remarks from Lord 


Campbell: “According to the impression upon my 
mind, a decision of this high court, in point of law, is 
conclusive upon the House itself, as well as upon all 
inferior tribunals. Iconsider it the constitutional mode 
in which the law is declared, and that after such a judg- 
ment has been pronounced, it can only be altered by an 
act of the Legislature. My opinion is that this House 
cannot decide something as law to-day, and decide diffe- 
rently the same thing as law to-morrow, because that 
would leave the inferior tribunals and the rights of the 
Queen’s subjects in a state of uncertainty, and after 
there has been a solemn judgment of this House, lay- 
ing down any position as law, I apprehend that that is 
binding upon the rights and liabilities of the Queen’s 
subjects until it is altered by an Act of the Commons, 
the Lords, and the Sovereign on the throne.” In the 
case of Wilson v. Wilson (5 H. L. C. 40), Lord St. Leo- 
nards reasserted his opinion, but in rather modified 
terms : “I certainly hold,” said he, “that this House 
has the same power that every other judicial tribunal 
has to correct an error in subsequently applying the 
law to other cases.” Lord Brougham, on that occasion, 
pronounced it to be a questio vezata, “ how far we may 
or may not disregard one of our own judgments when 
applied to another cause?” In Hodgson v. De Beau- 
chesne (42 M. P.C. C. 307), we find Mr. Pemberton 
a suggesting the same question, and the only reply 
made was by a reference to the above dicta. Lastly, 
we have the very recent case of the Attorney- 
v. Dean of Windsor (8 W.R. 477), in which Mord Camp- 
bell, as Lord Chancellor, repeated his former opinion 
in the following unmistakeable terms: “ In our judicial 
capacity, we sit here to declare the law, and to adminis- 
ter it as it has been settled by prior decisions of this 
House. The present Master of the Rolls points out a 
dec sion of this House, which he says he thinks clearly 
vierns the present case, adding (according to the 
port, 24 Beav. 715), ‘ The decisions of the House of 
Lords are binding on me, and upon all courts, except 
itself.’ I feel it my duty to say that I think this ex- 
ression is incorrect. By the constitution of this United 
ingdom, the House of Lords is the court of appeal 
in the last resort, and its decisions are authoritative and 
conclusive declarations of the existing state of the law, 
and are binding upon itself, when sitting judicially, as 
much as upon all inferior tribunals. The observations 
made by members of the House, whether law members 
or lay members, beyond the ratio decidendi which is 
propounded and acted upon in giving judgment, although 
they may be entitled to respect, are only to be followed 
in as far as they may be considered agreeable to sound 
reason and to prior authorities. But the doctrine on 
which the judgment of the House is founded must be 
universally taken for law, and can only be altered by 
Act of Parliament.” 

We venture to think that Lord Campbell, on the 
above occasions, has laid down the general rule cor- 
rectly, and in accordance with traditional opinion ; and 
that exceptions, if any, should be admit only upon 
the most urgent and pressing necessity. To allow the 
decisions of our supreme courts of gn to be lightly 
dealt with, would throw a shadow of uncertainty over 
the whole of the law. A practice of questioning and 
departing from their previous decisions would, we say 
it emphatically, raise the House of Lords above the 
law, and enable it to alter and enact, instead of to 
declare and obey. 

‘ > C—O 


CHANCERY STATISTICS FOR 1859. 


The value of judicial statistics is most clearly perceived in : 


regard to those courts in which questions of law greatly pre- 





ponderate in number and weight over questions of fact. Ix. 
sues of fact have a certain inherent life and vigour, and wil] 
not brook delay; but questions of law, intended to determing 
finally the rights of numerous parties not necessarily interested 
personally in the proceedings, have » languor peculiarly their 
own. Thus, while the old system of equity procedure pre. 
vailed, the immediate and effectual redress of an injury de. 
pended on its nature. If it were a legal right, justice was 
almost as prompt as it is now, but if it were equitable, the law. 
suit threatened to become a damnosa hereditas to at least one 
generation of the posterity of the litigants. This failure of 
justice would not, perhaps, have occurred, if statistics prevailed 
in those days. Men would be startled by an array of facts, 
showing that expedition was a prize, which only one case ina 
hundred enjoyed in the court of chancery. We cannot now, 
indeed, complain of anything like this degree of sloth in the 
court of chancery, and its statistics are to be referred to chiefly 
to direct us in the solution of other questions bésidés 
that of delay. A Law and Equity Bill, a compre- 
hensive reform of procedure, a cheap and effective system of 
taking evidence, the best stage of a suit for the summoning of a 
jury, the depriving judges of a discretion to remit issues of fact 
to courts of law, an effective and expeditious system of pro- 
cedure on appeals—these and the like questions are the main 
topics of investigation which at present seek the light of judicial 
statistics, and which can be tested and determined by no other 
method that is equally satisfactory. It is curious that the dis- 
pute between Lord Bacon and Lord Coke has been transmitted, 
though not in its original virulence, down to the present time 
The common law commissioners advocate a fusion of law and 
equity; while the equity judges, on the other hand, recommend 
not, indeed, a pre-eminence, as Lord Bacon did, but a continuance 
of the present isolation of the equity jurisdiction. It is not for 
us to endeavour, at least at present, “ tantas componere lites.” 
We do not intend in this paper to take either side in this dis- 
cussion, nor is it necessary that we shoald do so, In Ireland 
it would appear that the experiment might best be made, as 
counsel generally practise in both classes of courts indifferently; 
and juries in equity have for some time been not uncommon 
there; while the division of learned labour in London presents 
a practical check to an immediate fusion that cannot be 
disregarded. Perhaps a gradual fusion by increasing still 
further the equitable powers of the common law judges, 
and a comparison of the comparative preference shown 
to the two classes of tribunals, as indicated by statistics, 
may best determine this question, which does not appear 
likely to lose its interest with the public, The concen- 
tration of the courts would, in addition to the other advantages 
of the change, help us to a solution of the problem. The great 
preponderance of questions of law and of documentary evidence 
that prevails in the class of equitable causes will, we think, 
always show, that, while there ought to be no necessary and 
binding distinction between the two jurisdictions, yet even 
if the systems be fused by Act of Parliament, a spontaneous 
division of labour ought to ensue; some of the judges confining 
their attention to questions of law, the others to issues of fact. 
Forthe tempest of Nisi Prius is certainly not calculated to  in- 
duce that calm of mind necessary to a judge who is about to 
determine iutricate legal rights. Even if a completely con- 
current jurisdiction were imparted to both classes of courts at 
once, the statistics would soon cause the evil, if any, to be 
ehecked; as they would indicate the extent to which suitors, 
the best judges of the reform, availed themselves of it. Such 
a change would, we think, suggest a practical, and perhaps 4 
statutory division of judicial labour, on a principle such as we 
have stated, which would be different from that founded upon 
the different nature of the rights sought to be enforced. There 
would be a division of the cases into those of law and fact; 
and not into those of a legal and an equitable nature. The 
niceties of ejectment would be determined by the same judges 
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that were daily discussing the involutions of ‘constructive 
notice, while all cases of disputed facts would be determined 
by adifferent tribunal. This legal St. Simonism appears at 
first sight somewhat utopian; but it is the point to which all 
existing projects of law reform converge. Statistics, however, 
will render all speculations based on them more or less stable, 
and, as valuable facts, they cannot be cast overboard, even by 
those who most highly prize expedition, either in the working 
of the law, or in the accomplishment of their own cherished 
suggestions of reform, . 

| The-statistics of the Court of Chancery are stated by the 
report to be now for the first time issued with the present 
‘comprehensive arrangement and detail.” The returns were 
made by the chief officers of the several departments of the 
court. The chief clerks’ returns comprise the proceedings which 
originated in the chambers of the Master of the Rolls and the 
vice-chancellors, the orders made thereon, the amount of debts 
claimed and adjudicated upon, the accounts passed, and also 
the amount realized by sales of estates; and are as follows:— 


' Summonses to originate proceedings :— 


For the administration of estates . . . 332 
Under the Charitable Trusts Acts. . 81 

For appointment of guardians and main- 
tenance of infants . . . . 146 
For otherpurposes. . . . . 91 
650 


We may mention that in 1853 this class 
numbered only . . . . Sil te 475 


Other summonses . . 16,381 
Referring again to 1853, this aise then 
mumberedonly . . . 4. « 6,862 
Orders made :— 
Of the class drawn up by the registrars 6,772 
Of the class drawn up in chambers ° 5,770 
Orders brought into chambers for prose- 
cution (including 11 for moe up 
companies) ° . . ‘ 1,930 
Debts claimed and adjudicated upon:— 
Number of debts . . ; ‘ ‘ 4,020 
Amount of debts proved . £1,288,387 


Accounts passed (other than. receivers’ accounts) :— 


Number of accounts .° . . . 475 
Receipts therein . ° " - « &£1,124,306 
Disbursements and allowances therein . 909,803 
Sales of estates under orders of court:— 
’ Number of sales . ° ° ° . 490 
Amount realized. . . «. «. £1,745,840 
Purchases of estates under orders v court :— 
Number of purchases... 84 
Orders for winding-up companics:— 
Amount of calls made . ° e £799,092 
Total amount of fees collected by stamps 11,401 
Number of eontributories :-— 
Included in list of contributories . ‘ 1937 
Excluded froin lists of contributories . 119 


These returns would be yet more useful if they showed the 
proportions in which the business was distributed between the 
judge and the chief clerk. They disclose, at all events, an 
immense amount of business, which, if it had been transacted 
clumsily, would have been long since bronght before the 
Notice of the public. The statistics should state the number 
of cases in which summonses for administration were found 
insufficient and bills became necessary, also data for comparing 
the relative superiority in point of time and of expense, which 
procedure by summons enjoys over suits instituted by bill, or 


sufficient to show with what ability and success the chief 
clerks conduct business at chambers, the best proof of which 
is the immense amount which they get through with but little 
assistance, and without giving rise to any dissatisfaction. 

The proceedings in the office of the clerks of records and 
writs indicate more particularly the number and class of the 
suits before each court, which were as follows:— 


Sutis instituted :— 
Bills or informations filed 2 - 2,083 
Claims filed under general order of 1850. 76 
Special cases filed under Act 14 Vict. c. 35 . 43 
Administration summonses filed . . a ae 
Other originating summonses filed. F - 318 


In suits by bill or information the number of interrogatories 
filed was :— 


By plaintiffs. ° ° oF 8 Hi A 1,460 
By defendants . ° e ° 13 
The number of pleas filed was... ° 10 
‘e » Of answers . . 1,884 
pa » of demurrers . ° ° ° 37 
- » Of disclaimers . e 4 
And of traversing notes. bifecok take Die 5 


Under the head of general proceedings the number of peti- 
tions filed is returned as 2,440; of affidavits filed, 46,976. 
The total of the fees collected in this office was £25,905. 

A word on law taxes may not be irrelevant here. It is not 
more irrational to tax a party injured in his property, than it 
would be to tax one who is assaulted, or otherwise personally 
injured. Nor is the want of law taxes a bounty upon litigation; 
for the loss of time and trouble which a lawsuit entails is a 
sufficient protection against wanton litigation, which yet, under 
any circumstances, will always require an expenditure. 

The registrars’ returns indicate the state of the business in 
each court, and consist of the following proceedings :— 


Heard during the year. 

Dea a ei Sg ge ee 
Demurrers ° ° ‘ ‘ - 30 
Exceptions to pleadings . Pe ert tae 
Motions for decree .  . ‘ ss ai: ee 
Causes. ° Bt ° ‘ ‘ . 303 
Claims . ° : : . Seana - 51 
Special cases . F ° a mg . 4 
Causes, &c., further directions J ‘ ; . 667 
Rehearings, and appeals «8 Ve cee Oe 
Appeal motions re ee 
Appeal petitions . $i ous ° oa 

Total 2,023 


Of these classes of proceedings the number of remanets at 
the end of the year was 440. The chief other business in the 


registrar's office is returned as follows:— 


Orders made on the hearing of petitions, (other 

than appeal motions) ‘ ° . - 2,500 
Orders made on the hearing of special motions 1,265 
Orders on summons drawn up by the regis- 

trars : . . . . . . 5,679 
Orders on motions, or petitions of course . 523 
Certificates, for sale transfer, or delivery of 

stock or other securities . . ° . 2,925 
Amount of fees collected by stamps . £12,912 


The examiners have returned only two items regarding the 
evidence taken down by them during the year—viz,, the 
number of witnesses, 436, and the amount of fees collected by 
stamps, £233, 

It does not appear whether this return comprises examina- 
tions by special examiners. The report of the commissioners on 
evidence in chancery 1860, states, we think justly, that it is 
absurd that one judge should take down the evidence, and 





claim, ‘The figures given above, however, are abundantly 
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another determine its effect. Moreover, the examiner has not 
power to determine the relevancy of a question, and the 
expense of taking down much needless evidence may be thus 
incurred. As equitable rights mainly depend upon documen- 
tary evidence and questions of law, the system of affidavits 
must be regarded as the chief means of taking evidence in 
chancery; but, on the other hand, when a material fact is dis- 
puted, the evidence should be ore tenus before the judge who 
is to decide the case. At present no party can compel an ex- 
amination in open court; this is in the discretion of the judge, who 
may refuse such on application, All the commissioners con- 
cur in charging the present system of examination before the 
examiners with delay and expense. Yet the commissioners 
recommend ex parte examinations before examiners, the whole of 
which can be had more cheaply by affidavits. Lord St. Leonards 
disapproves the latter suggestion, but considers that the present 
expense of examination is owing to the appointments before the 
examiners not being attended punctually by the parties. He 
considers that Nisi Prius turmoil would disturb the quiet 
necessary for judges determining rights that are mainly depen- 
dent upon questions of law, and recommends the continuance 
of the present system in an amended form, the examiners to be 
informed of the precise points requiring to be proved, and to 
have power to regulate the appointments for the examination of 
witnesses, Lord St. Leonards is, doubtless, right as to the neces- 
sity of quiet in courts of chancery, but we consider with the 
other commissioners that the examination by a judge who is 
not to decide the case is an error in principle and not detail. 


The returns of the Lord Chancellér’s principal secretary 
classify the petitions for hearing as follows:— 


In cates . . 803 
Under Acts relating to railways and other pub. 
lic works ; ‘. : . 317 


Under the Trustee Acts, 1850 ae ea 
Under the Trustee Relief Acts, 1847 and 1849 . 245 
Under the Leases and Sales of Settled Estates 
Act, 1856. ‘ ° « 44 
Under Acts relating to charitios . é » 19 
Under Joint Stock Companies Winding-up Acts 20 
Under the Infants’ Settlement Act, 1855 . . 10 
Other general matters .. .  . . «+ 126 


Total petitions . ‘ 1,811 


Of these petitions the Lord Chancellor heard 26; the Lords 
Justices (appeals), 124; Vice-Chancellor Kindersley, 546; Vice- 
Chancellor Stuart, 586; and Vice-Chancellor Wood, 539. The 
fees collected by stamps were £1,528. Vice-Chancellor Stuart 
still retains aslight majority in his proportion of the causes. The 
number of petitions set down for hearing before the Master of 
the Rolls was 747, of which 378 were in causes; 24 under the 
Act relating to leases and sales of settled estates; 2 under 
Winding-up Acts; and 5 under the Infants’ Settlement Act. Be- 
sides the foregoing there were 3,551 petitions, upon which 
orders were granted as of course. The total of fees collected 
by stamps was £2,199. Of this sum solicitors on admission 
paid £660 15s., being £1 17s. for each of those admitted, who 
numbered 384. The number of deeds for enrolment was 9. 

The return of the proceedings in the offices of the masters in 
lunacy comprise 69 orders of inquiry in the nature of commis- 
sions of lunacy; 150 reports made to the Lord Chancellor; 
67 leases and other deeds settled and approved; and 3,430 
summonses issued on all the proceedings. The total amount of 
receipts in the accounts of the committees and receivers in 
lunacy passed during the year was £330,149, and the amount 
of the disbursements and allowances therein £286,098. 

The taxing master's return shows that the total number of 
orders and references for taxation was 3,357; of bills taxed, 
7,102; and of certificates and allocations made, 2,955. The 
total amount of costs taxed was £794;456, and of fees levied | 


on the suitors, 23,676. The business was equally divided 
amongst the seven masters, 

The Accountant General’s return represents the state of the 
aceounts of the court to be as follows:— 


Paid into court, cash e . « £8,577,896 
Securities and effects . + «+ 6,737,337 
Paid out of court,cash. . « « 8,222,155 


Securities and effects . +. ~~. 5,962,880 


The total number of accounts is 22,174; the amount of fees 
collected, as the rest, by means of stamps, £787 8s. 8d. 

We may here state that since the Acts of 1852, the era of 
the real reform of the Court of Chancery, the business in court 
has continued nearly stationary, but that in chambers has 
greatly and progressively increased. 

The following was the state of the suitor’s fund and of the 
suitors’ fee fund as presented in the annual account to Parlia- 
ment :— 


Suitors’ Fund :— 


Balance of cash on Ist October, £ 8. a, 
1858 ‘ ‘ « 20,406 bo 8 
Dividends of £3, 904,999 stock - 114,709 2 0 
Rent of master’s. offices let to com- 
missioners of patents do hve 520 0 0 


a 





Total income £135,636 1 8 








Payments . See 
Carried over to Suitors’ Fee Fund . 


63,908 10 4 
51,825 0 6 





Total payments £115,733 10 10 





Balance of cash on Ist October, 


1859 ° e - 19,902 10 10 
a 
Suitors Fee Fund :— 
Balance of eash on 24th November, 
1858 . ‘ . 80010 7 8 
Cash brought from Suitors’ Fund . 51,825 0 6 


Dividends of £201,028 2s. 3d. stock 


purchased with surplus fees. . 5,905 4 0 
Brokerage . . ° 4646 1 3 
Fees levied on the clips . - 97,984 4 0 

0 


Total income £240,370 17 


Payments . pasate ° 156,813 3 4 





Balance of cash on 24th November, 
1859 . . A . .  « 88,557 13 8 


The enormous sum paid for brokerage should not be over- 
looked. It amounts to very nearly the salary of a judge, or 
to the salaries of four chief clerks. This extravagant payment 
might easily be reduced to one fourth its amount, as we have 
already shown, vol. 4, p. 464. At present, all the stock 
ordered to be sold is actually sold, and all the stock ordered to 
be bought is actually bought, brokerage being, of course, paid 
on both transactions; while the proper way unquestionably 
would be to buy or sell only sueh amount. as might be requisite 
to make a balance from. day to day. 
The following is an abstract of the returns of the above 
payments:— 
Compensation (including terminable 

salaries) in respect of abolished 


offices. é ° ° 74,396 6 3 
Salaries of officers . 113,655 10 4 
Pensions to retired officers 10,692 16 11 
Rents of offices . : a 2,071 12 11 
Expenses of copying in the office . 6,199 19 11 
Miscellaneous payments . 13,705 7 4 








£220,721 13 8 
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Of this sum £63,908 10s. 4d. are charged on the Suitors’ 
Fund, and £156,813 3s. 4d. on the Suitors’ Fee Fund. 

These statistics show the oppressive burdens which have 
peen imposed by the Legislature upon the much abused Court 
of Chancery. If the principle of the nation paying for the 
plunders of Parliament should come to be recognised in the new 
Bankruptcy Act—by the transfer to the consolidated fund of 
the payment of compensations in respect of abolislled offices in 
bankruptcy—there appears to be no reason why suitors in 
chancery should bear a burden from which suitors in bank- 
ruptey shall have been relieved. 

The Suitors’ Fund and the Profit Fund have been at different 
fimes charged by statutes for different public objects. In 
1852, the surplus income of both funds was transferred to 
“the Suitors’ Fee Fund account.” The Profit Fund is now 
fepresented by a sum of £1,291,629, which the report of the 
commissioners on the concentration of the courts considers 
may be appropriated to the building of the new courts in 
derogation of certain alleged rights of the suitors or their 
representatives, from the investment of whose cash these 
profits acerued. We have already attempted to show, vol. 4, 
p. 813, that the Accountant-General is a useless appendage 
to the monetary system of chancery, and that much time 
and an expense of £20,000 per annum would be saved 
if the Bank of England paid out monies in Chancery-lane 
to the suitors in chancery, as she does in Basinghall-street to 
the suitors in bankruptcy, 

In the Court of the County Palatine of Lancaster, the 
proceedings for the past year are returned as follows:— 


Number of suits and matters originated :— 
eS ee a ee a ee ae 
By claim . . ‘ ° ° ° : . 25 
By summons 4 ° ° . . . 16 
By special case, petitions, &c. . “ahi . 44 


161 
Number of interrogatories filed . . «. 9&5 
9 of answers, and other defences . . 88 


The number of causes and original matters on motions for 
decrees, claim, special case, or otherwise, set down during the 
year, was 123; heard, 115; otherwise disposed of, 7; leaving 
only 1 remanet. Of causes and matters on motions for fur- 
ther directions 1 case stood for hearing at the commencement 
of the year; 33 cases were set down for hearing; 33 were heard; 
and 1 remained for hearing at the end of the year. The total 
number of decrees and orders was 467, which include 166 
made by the registrar. 

This Court furnishes a precedent for localizing equity juris- 
diction, if such a course be approved in principle, a measure 
which we do not mean at present to discuss. The difficulty, 
however, of subjecting rights not directly admitting of a pe- 
cuniary estimation to courts with a limited monetary jurisdic- 
tion, might perhaps be obviated by compelling the plaintiff in 
all such causes to elect to take the maximum amount of the 
monetary jurisdiction in lieu of his equitable right to a speci- 
fic performance, &c., or have his suit dismissed. 


& 


The English Law of Bowmicil. 
(By Oxtver Sternen Rounp, Esq., of Lincoln’s-inn, 
Barrister-at-law.) 


IL 
Derinition or Domicit. 

As I have hinted in my Introduction, a definition sufficient 
to take in the general meaning of the word “domicil”’ has 
always been, and still is, a matter of uncertainty, 

“ Grammatici certant et adhue sub judice lis est; 
and for this plain reason, that whatever definition you may 








give, depends upon something else; and thus you are én- 
deavouring to describe a thing which has not and cannot be 
reduceable to one standard. For example, take the defini- 
tion, “residence with intention to remain;” this depends 
upon two things extremely difficult to ascertain; namely, 
what is “residence,” and what is “ an intention fo remain,”’ 
At first sight this may be made a question, but let us consider 
it a moment, and I think it will be seen that I am correct ; 
what is residence ? it may be said to consist in a lengthened 
stay in one place, the purehase of a domus and furniture; 
and yet in most cases, even such a purchase as this may not 
be in perpetuum, but for a limited term only, and unless the 
party actually dies whilst in the enjoyment of such a fixed 
property, and unless that was his only fixed property of a like 
nature, if might be questionable how far a domicil had been 
created, Tis, of course, is putting an extreme case, but 
it is necessary that a general definition should take in every 
ease, and such @ case as is here suggested has actually hap- 
pened, in which commissions were issued to three several 
countries to examine witnesses, to show, if possible, whieh 
of many alleged domicils, standing apparently on precisely 
the same footing, should prevail. Then comes the much 
more verata questio, what is “an intention to remain,” and 
this being the “ animus,” and not the “ factum,” is a matter 
entirely of evidence and deduction, and must vary in almost 
every case. It therefore really comes to this, that you 
can give nothing but a dependant definition, the faet being 
that a domicil is that which subjects a man’s property to be 
dealt with according to the particular law of a@ particular 
country in which the domicil has been acquired ; if Scoteli, 
according to the law of Scotland ; if English, aecording to 
the law of England ; if French, aceording to the law of 
France, &c. It may be said again, that if a man resides 
or many years in a particular place, settling there for good 
reasons, and there remaining until his death, “ what question 
cam there be as to his domieil?” the answer is, there is none; 
but such a case never comes under the consideration of a 
eourt of justice, any more than a man of perfeetly upright 
conduct ever comes within the clutch of the criminal law, 
as it is only on real questions of uncertainty that any 
point arises; for “De minimis non curat lex.” How- 
ever, our law has endeavoured to give several definitions 
of this fickle thing, and we also find attempts made 
wita a like object by foreign authors. Thus, according to 
the Roman law, a domicil, domicilium, translated usually “ a 
habitation,” is, “in whatever place an individual haa set up 
his household gods, and made the chief seat of his affairs, 
without any special avocation.”” The word “home ”’ is per- 
haps the shortest as well as the truest definition, but that 
still leaves the question open as to what is a man’s “ home.” 
The French jurists define it to be “the moral relation that 
subsists between a man and the place of his residence,” and 
Vattel using the word “domicile,” translated by the word 
** settlement,” says, “ it is a place where a man has the in- 
tention to remain always.” Boullenois says, “it is a place 
of society where he may enjoy the advantages of his 
labours;” and the American definition, where the word is 
actually used, is “ residence at a particular piace accom- 
panied with proof or presumptive proof of intention to re- 
main there for an unlimited time.” There must be the 
intention and the fact. As I have before cursorily observed 
the word “domicil’’ is of modern introduction into our 
language, not being found in dictionaries published as fur 
back as Johnson's, but in Todd’s edition he inserts it, and 
writes it “ domicile’? with an e, and quotes it from an old 
book ealled “ Brevint’s Saul and Samuel at Endor,” p. 303, 
where there is this passage, “This famous domicile was 

® The case alluded to is Lord vy. Colvin, 7 W. R. 251, where the evi- 
dence being pretty equally balanced, the domicil of origin was held to 
prevail. 
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brought with their appurtenances in one night from Nazareth 
over seas and lands by mighty angels, and can, if honoured with 
a visit, with an offering, and with a vow, cure in a moment 
all diseases" Todd’s edition was published in 1827, but in 
an earlicr work by Mason (1801), entitled an Addendum to 
Johnson’s Large English Dictionary, the word “ domiciliary” 
occurs, which he renders as adj., from domicile, French, “in- 
truding into private houses;” and says in a bracket, “ this 
word is a new offspring of the French Tyrrany,” which 
Todd refers to, but seems to plume himself upon having dis- 
covered so erudite an authority as Brevint for the use of the 
word “domicile,” which was, in fact, the first use of the 
French word in an English composition, and Brevint was 
not an Englishman, but a native of Jersey, although he 
graduated at Oxford, and was afterwards Dean of Lincoln, 
and therefore, allowing all honour due to Mr. Todd’s in- 
dustry, this I look upon as an accidental use of it, more 
particularly as the natives of Jersey speak French, and 
that it did not obtain till the year 1830 at the earliest 
in common use, except in America, and not then common), 
for in 1827 he was put to the necessity of searching 
for it in such a recondite authority. He admits, more- 
over, that it was not to be found in our “ lexicography,” and 
says, “ Burke uses the Latin word as if he had not known 
the English.” Vattel, in his Law of Nations, treats of the 
subject of “‘settlement” in precisely the same manner as 
“ domicil”’ is now treated of at p. 103 of his work, and as 
the French word “ domicile’’ was translated “ settlement,” 
hence we may infer, that although the word itself was not 
used at that timein England (the middle of the eighteenth 
century when he wrote); yet the subject was then discussed 
among jurists, although it had not monopolized so much 
attention as since, We, however, find the word used as an 
English, or at all events as a Scotch word in the Dictionary 
of Decisions for 1813, Lord Eldon’s notes, p. 199. 

In Littleton’s Latin Dictionary, he translates it thus, 
“domicilium,” domicolium, oixyrngios ivavanua, “a mansion, 
a dwelling house, an aboad;’’ Sedes, Cicero. The word 
“ mansion ” certainly signifies a fired residence, for although 
it may be let, yet it is usually something belonging to .“ the 
family,’”’ and likely to be retained as a residence. The next 
word, “dwelling-house,” might be any house, so might the 
word “abode;” but the word “sedes,” as used by Cicero, 
probably referred to the villa residences in the vicinity of 
Rome, that is, a place of retirement, or what we, probably 
from the same word, call a “ seat,” and there is no doubt 
that a “ country seat” usually answers the description of a 
domicil. In the Rev. J. G. Wood’s very pretty little work 
entitled “The Common Objects of the Sea Shore,” the 
following passage occurs at p. 115, showing plainly in what 
sense the word “domicil” is taken by a scholar who is 
not @ lawyer. “These creatures (soft-tailed crabs) are 
generally called hermit crabs, because each one lives a soli- 
tary life in his own habitation, like Diogenes in his tub 
° - » The species here given is the common hermit 
era (Pagurus Bernhardus), and the particular individual is 
inhabiting a whelk shell, a domicile, that is in great. request 
when the creature grows to any size.” It should be observed, 
in reference to this passage, that the creatures in question 


make the shells of deceased univalves their home as long as 
they answer their purpose, and therefore the” word “ domi- 
cile” is used by Mr. Wood in the sense of “home,” which 


these shells undoubtedly are to the crabs. ‘The word “ domi- 
cilium” is used by Grotius, lib. ii. cap. 5, 8. 24, where there 
is this passage: “Romanis legibus saltem posterioribus 
domicilium quidem transferre licebat.” The Roman law 
here referred to is as follows :—“ Municipes sunt liberti et 
in eo loco ubi ‘ ipse’ domicilium sui voluntate tulerunt, nec ali- 
quod ex hoc origini patroni faciunt prejudicium et utrobique 
numeribus astringuntur.”’ Digest, lib, i, tit. 1. “Ad munici- 





palem et de incolis.”” Leg. xxii. § 2. In the translation of 


* Grotius by Mr. J. Barbeyrac, in 1788, the word “domicilium 


is translated “ habitation.” 

In the case of Forbes v. Forbes, 1 Kay. 341, Vice-Chan. 
cellor Wood observed how very unsatisfactory any general 
definition must be, because the very terms of it implied 
something else, which was to be defined; and Dr. Lushing. 
ton, in a very late case came to the same conclusion; but 
whether we can exactly agree upon a set of words to express 
it or not, appears to me not to be very material, if we under. 
stand the requisite things to be proved to constitute it, the 
real question being, whether or not a person has by his actg 
and expressions placed himself in such a position as that, if 
he dies, the law of the country in which he then is, can be 
made applicable to whatever personal property (for to such 
only it applies) he leaves behind him; and I have rather 
considered this point with reference to the opinions expressed 
upon it, than to its materiality. 

By the statutes of the state of Massachusetts of 1692, 
1701, and 1767, domicil is defined to be “ coming to sojourn 
or dwell,” “ being an inhabitant,” “ residing. and continuing 
one’s residence,” “coming to reside and dwell.” In the 
case of The Inhabitants of Abington v. The Inhabitants of 
Bridgwater, 23 Pickering’s American Reports, 170, the above 
statutes are quoted, and the following pertinent observations 
made upon the subject. “The question of domicil is often 
of the highest importance to a person, to determine his civil 
and political rights and privileges, duties and obligations, it 
fixes his allegiance, it determines his belligerent and neutral 
character, and in time of war it regulates his personal and social 


relations whilst he lives, and furnishes therule for the disposalof _ 


his property when he dies. Yet as a question of fact, it is often 
one of great difficulty depending sometimes upon minute 
shades of distinction which can hardly be defined, and it seems 
difficult to form any exact definition of domicil, because it 
does not depend upon any single fact or precise combination 
of circumstances. If the above definition be adopted (re- 
ferring to the statutes), which seems intended to explain the 
matter, and put it beyond doubt, it will be found on ex- 
amination to be only an identical proposition equivalent to 
declaring that a man shall be an inhabitant where he in- 
habits, and be considered as dwelling or having his home, 
where he dwells and has his home. It must often depend 
upon the circumstances of each case, the combinations 0 
which are infinite. If it be said to be fixed by the place of 
his dwelling-house, he may have his dwelling-house in 
different places, if it be where his family reside with himself, he 
may occupy them indiscriminately, and reside as much in one 
as another, if it be where he lodges or sleeps (per noctat), he 
may lodge as much at one as the other. If it be his 
place of business, he may have a warehouse, manufactory; 
wharf, or other place of business in connection with his 
dwelling-house, in different towns.” This extract will be 
sufficient to show how the mere question of definition stands; 
and although the observations are made in America by an 
American judge, they still apply equally to the general 
subject. 

Before leaving this part of the question, which is in truth 
of ccnsiderable significance, I would refer to some observa- 
tions made by Vattel at page 101 of his treatise, which are 
valuable not only by analogy, but to a great extent by direct 
application. ‘The whole of the country, possessed by 8 
nation and subject to its laws, forms a part of its territory, 
and is the common country of all the individuals of the 
nation.” We have been obliged to anticipate the definition of 
the term “native country” beeause our subject led us to 
treat of the love of our country. . Supposing thea, 
this definition already known, it remains to explain several 
things that haye relation to this subject, that answer the 
questions that naturally arise upon it (vide Vattel, p. 63, & 
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192). The term “country” seems to be pretty generally 











nicilinm known, but as it is taken in different senses, it may not be 
gouseful to give it here an exact definition. It commonly 

e- Chan. ifies ‘‘ the state of which one is a member ;’’ im this sense 
| Seneral we have used it in the preceding sections, and it is to be 
implied {ling introduced into the law of nations. In a more confined 
Lushing. sense, and more agreeably to its etymology, this term signi- 
ton; bug fies the state (or even more particularly), the town or place 
> express where our parents have their fixed residence at the moment of 
e under. our birth;” in this sense it is justly said that our country 
® it, the cannot be changed, and always remains the same to what- 






éver place we may afterwards remove; but as 
iiany lawful reasons may oblige a man to choose another 
qountry, that is, to become a member of another society; so, 
when we speak in general of this duty to our country, the 
term is to be understood as meaning “ the state of which a 
man is an actual member ; since it is the latter in prefer- 
ence to every other state that he is bound to serve with his 






















































; 1692, utmost efforts. At p. 102, s. 215, he proceeds: “It is asked 
sojourn whether the children born of a citizen in foreign countries, 
tinuing are citizens? The law has decided that question in several 
: In the countries, and those regulations must be followed. By the 
tants of law of nature alone children follow the condition of their 
¢ above fathers, and enter into all their rights. The place of birth 
‘vations produces no change in this particular, and cannot, of itself, 
S often furnish any reason for taking from a child what nature has 
is civil given him. I say, of itself; for civil and political laws may, 
ome for particular reasons, ordain otherwise, but I suppose that 
neutral the father has not entirely quitted his country in order to 
1 social settle elsewhere. If he has fixed his abode in a foreign 
posalof J country, he has become a member of another society, at 
. often least as a perpetual inhaditant, and his children, will be mem- 
minute bers of it also.” (I give this from the English translation 
pees for greater convenience.) I have written in italics those 
use it portions of the above quotation which more directly bear 
nation tpon my subject, and I think it is very clear that the subject 
ed (te- tow called by the word “‘ domicil ” entered very largely under 
in the the title of “settlement ” (the French word “ domicile” being 
water. 80 translated) into the consideration of the law of nations 
om § at the time Vattel wrote, and those expressions which I 
~ se have so particularised, apply very specially to it, as at pre- 

mais sent treated of and understood, besides referring to other 
epend portions of the same subject. In considering any subject, 
wee itis of the last consequence that we should understand fully 
ace of what it is we are going to consider, and henee, anything 
ee = ‘tending to elucidate the definition has its use. 

? * 

sola (To be continued.) 
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ands; COURT OF QUEEN’S BENCH, Gurrpwaxt. 

y an Dec, 18.—In the course of the trial of a cause of Hooper v. 
neral Warde, the Lord Chief Justice complained of the bad regula- 

tions for keeping order in this court, and said that if the other 
ruth courts at Guildhall were like it, they were a disgrace to the 
city. The accommodation for junior counsel is limited to one 
var row of seats, with desks to write upon, and although there are 
1 are two benches behind without any writing accommodation what- 
irect ever, the seats are usually allowed to be filled by curious speo- 
by 8 tators. Ingress and egress during important trials require 
ory great strength and perseverance, and the noise in the galleries, 
es where there are no police, drowns the voices of judge, barristers, 
the and. witnesses, 

n of 

a COURT OF EXCHEQUER. 

wil (Sittings at Nisi Prius, at Guildhall, before the Lorp Carer 

the Baxon and a special jury.) 

7 Dee, 14.—Druce v. Pickering.—The plaintiff, who is practis- 





ing in the city of Oxford as an attorney, brought this action 








against the defendant, a railway contractor, to recover damages 
for wrongfully causing the plaintiff to be arrested and im- 
prisoned. The defendant pleaded a justification of the arrés¢ 
on the ground that he had intrusted the plaintiff with certain 
promissory notes to be discounted, and with directions that the 
proceeds should be applied to a specified purpose, and that the 
defendant unlawfully applied the money to his own use. Be- 
fore the termination of the plaintiff's examination, however, the 
defendant withdrew his pleas of justification, and expressed his 
extreme regret for having made the charges against the plain- 
tiff. The plaintiff, who had brought the action solely with a 
view to clear his character and prove the untruth of the 
defendant’s charges, thereupon consented to take a verdict 
for 40s. without costs, which was accordingly done. 

The Lorp Curer Baron expressed his entire satisfaction 
at the course which had been adopted. 


Druce. v. Bricknell.—This was an action of slander, arising 
out of the matter complained of in the case above, and was 
brought to recover damages from the defendant, the vicar of 
Eynsham, for having stated that he had heard that the plain- 
tiff had been arrested for forgery. The defendant having 
denied that he had ever intended to slander the plaintiff, the 
plaintiff consented that the cuse should terminate by the with- 
drawal of a juror, which was done. 





COURT FOR DIVORCE AND MATRIMONIAL 
CAUSES. 
Business OF THE CouRT. 

Dec. 18.—This was the last day of the sittings for divorce 
business before Christmas. During the 10 days of the sitting 
16 causes have been tried, and 13 decrees have been granted. 
In one case a decree has been suspended, and in two cases time 
has been taken for consideration. In 14 cases the petitions 
were by husbands. 





WINTER ASSIZES. 
York. 
(Before Mr. Justice H1xx.) 


Dec 15.—The grand jury having got: through all the bills 
preferred, the foreman, Col. J. Smyth, addressed his lordship, and 
said—“ We desire to hand in to your lordship a memorial in 
regard to what we consider to be the inadequate remuneration 
of witnesses.” His lordship said he would take care that it 
was forwarded to the proper authorities. 

The following is a copy of the memorial which was pre- 
sented :— 

“The grand jury of the county of York, at the winter gaol 
delivery in December, 1860, desire most respectfully to call the 
attention: of the Hon. Mr. Justice Hill to the scale of allow- 
ances to prosecutors and witnesses in criminal cases at assizes 
and quarter sessions, as being quite insufficient adequately to 
remunerate those in the humbler walks of life who are 
necessarily called away from their families and their ordinary 
oecupations, for their expenses ard loss of time, by whiclr last 
expression the grand jury understand the statutes 7th George 
4, cap. 64, s, 22, and 14th & 15th Victoria, cap. 45; to near 
the reasonable allowance for the loss of their wages during the 
time such witnesses are necessarily absent from their homes 
and their work, Those of the grand jury who are acting 
justices are not unfrequently very much embarrassed by the 
extreme reluctance of material witnesses to come forward to 
prosecute and give evidence in criminal cases of the gravest 
kind, as well asin all other cases likely to be sent for trial 
at assizes and quarter sessions within their jurisdiction, by 
reason of the loss of wages they thereby sustain, and the 
consequent privation to which their families are subjected. 
Necessary witnesses not unfrequently declare that, from their 
experience in former cases, they are reluctant, and even decline, 
again to come forward as witnesses. The grand jury are of 
opinion that justice is greatly impeded, and in many cases 


| defeated, by the inadequate remuneration awarded under the 


present scale of allowances, and, from their observation and 


experience, they fear this is an increasing evil. 
“J. G. Sacyrs, Foreman.” 


CROWN COURT. 
(Before Mr, Justice Kearrne.) 


Dec. 15.—At the sitting of the court. this morning the jury 
who had heard the case of a letter carrier, and who had been 
enclosed all night in consequence of their not having agreed to 
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their verdict, were again brought into court. 
the Crown having asked them if they had agreed upon their 
verdict, the Foreman stated they had not. The Judge: 
Gentlemen, is there any probability of your agreeing? The 
Foreman: I am not aware that there is the slightest proba- 
bility of our agreeing. We have argued the question over 
and over again; and there does not appear to be the slightest 
probability of our agreeing. A Juryman: If we should be 
kept for a month we should not agree. The Judge: I think 
you have been detained sufficiently long to ascertain the im- 
probability of your agreeing. Under these circumstances I 
shall discharge you from giving your verdict. Let the prisoner 
be remanded, 


CENTRAL CRIMINAL COURT 


Dec. 16.—The December sessions of the above Court was 
opened before the Right Hon. W. Cubitt, M.P., Lord Mayor; 
Mr. Russell Gurney, Q.C., Recorder; Aldermen Sir R. W. 
Carden, Rose, and Lawrence; Mr. Alderman and. Sherift 
Abbiss, Mr. Sheriff Lusk,-Mr. Under-Sheriff Eagleton, and 
Mr. Under-Sheriff Gammon, 

The calendar was lighter than usual. 


MIDDLESEX SESSIONS. 


Dec. 17.—The December adjourned general sessions com- 
menced this morning at the Guildhall, Broad Sanctuary, 
Westminster, before Mr. Bodkin, Assistant-Judge, Mr. Payne, 
Deputy, and several magistrates. 

The calendar was very heavy. 


The revising barristership of the city of London has become 
vacant by the death of Mr. T. Y. M‘Christie. 

The Queen has been pleased to appoint Stewart Campbell, 
Rsgq., to be one of her Majesty’s counsel for the province of 
Nova Scotia. 


ms 
—— 


Recent Becisions. 
{Zquity, by J. Narrer Hicoins, Esq., Barrister-at-Law; Common 
by James Sternen, Esq., LL.D., Barrister-at-Law.) 


EQUITY. 
Unpve InFLUENCE—PaRENT AND CHILD—SRETTING ASIDE 
Famity SETTLEMENT. 


Jenner v. Jenner, L. C.,9 W. R. 109. 


The doctrine of undue influence, arising out of the relation 
of parties, has been of late discussed by the courts with unusual 
frequency ; and there can hardly be said to be any question 
leftopen as to what the doctrine really is. It has been so fully 
laid down in the modern case of Baker v. Bradley, 7 D. M. & 
G. 579, and in Savery v. King, H. Lds., 4 W. R. 571, that it 
is unnecessary to state it here. In the latter case, which, in 
some respects, was not very unlike the present, the bill having 
there been filed by one who being a tenant in tail, in the 
lifetime of his father, had charged his inheritance parti- 
ally for the benefit of the father, considerable stress was 
laid upon the fact that the son, who, at the time of the 
transaction, had only recently come of age, had not the advan- 
tage of independent professional advice, the incumbrancer 
himself being a solicitor, which was no doubt another important 
element in the case. In the present case also no solicitor had 
been employed to act independently on behalf of the son, the 
tenant in tail, which, it was argued, was sufficient of itself for 
the impeachment of the transaction. The Lord Chancellor, 
however, was of opinion that this circumstance of itself was 
not sufficient ; and that, although the father’s solicitor pre- 
pared the deeds, yet inasmuch as there was evidence to show 
that the son was well acquainted with and advised of the effect 
of the provisions, of the deeds before they were executed by 
him—the transaction, moreover, being reasonable and for the 
good of the family, and not being for the personal benefit of 
the father—it was one which the Court would affirm, The 
following dictum of Lord Justice Turner in Baker v. ae 
7D. M. & G. 620, may be taken as the most intelligible 
expression of the general rule of the Court affecting 
such transactions: —“ Transactions,” said his lordship, “ be- 
tween parent and child may proceed upon arrangements 
between them for the settlement of property, or of 
their rights in property, in which they are interested, 





Law, 


The Clerk of ; 





In such cases this Court regards the transactions with 
favour. It does not minutely weigh the considerations op 
one side or the other. Even ignorance of rights, if equal og 
both sides, may not avail to impeach the transaction. On the 
other hand, the transaction may be one of bounty from the 
child to the parent soon after the child has attained twenty. 
one. In such cases this Court views the transaction with 
jealousy, and anxiously interposes its protection to guard the 
child from the exercise of parental influence.” 


PracticE—INTERROGATORIES. 
Marsh v. Keith, V. C. K., 9, W. R. 115. 


The practice was well understood, and very much in vogue 
amongst equity draftsmen, before the modern Chancery Amend. 
ment Acts, of inserting in bills a certain class of averments for 
the mere purpose of founding interrogatories upon them; and 
the model bill appended to the orders of 1852 allowed it to re. 
main in doubt whether such averments should be continued, 
although there could be no doubt that they were opposed to 
the spirit of the Act and the whole tenor of the new practice, 
Amongst other points raised in the above case, the point we 
have mentioned was for the first time definitively settled. Vice. 
Chancellor Kindersley was of opinion that the paragraph in 
the model bill above alluded to was inserted per incuriam ; and 
that under the new practice nothing more was required in the 
bill than the allegation of whatever substantially constitutes 
the plaintiff’s case. It must be borne in mind, however, that 
these remarks only point to the abolition of those fictional 
averments which were formerly socommon, but which are now 
of rare occurrence in Chancery proceedings; and the effect of 
his Honour’s observations is merely that the right of the 
plaintiff not is restricted by such omissions. 


COMMON LAW. 
PaRENT aND CHILD—RicGut To CustopY—HaBrEas Corrus 


Ex parte Barford, 9 W. R., Q. B., 99. 


The power of a parent over his child (says Blackstone) “ is 
moderate, but still sufficient to keep the child in order and 
Obedience.” Of the latter branch of this proposition the 
present case is an apt illustration; for by it the right of the 
father to the custody or control of his child’s person, until 
the age of discretion, is completely confirmed, as well as his 
right to regain its possession by writ of habeas if the 


*| child below this age be taken or detained from his natural or 


legal guardian. It is, however, also laid down by Blackstone 
(1 Com. p.461), that this right continues until theage of twenty- 
one. But this does not seem to be law, taken to its full ex- 
tent. For the courts will not interfere semmarily by Aabeas 
corpus to take a child out of the custody in which it may hap- 
pen to be, provided it has arrived at an age to exercise a dis 
cretion in the matter. The question therefore is, what is the 
age of discretion for this purpose? and with regard to this, the 
present case lays down this general and important, rule, viz, 
that mental precocity is no test whatever. And the Court, in 
laying down this doctrine, added that they had arrived at the 
conclusion that the age of sixteen is the age under which a 
minor is unfit to choose for-her (or him) self, in whose custody 
she (or he) will be, And that this limit has only been fixed 
by them after great and deliberate consideration and after 
consultation with all the judges. 

It may be observed that the Courts of Common Law will not 
assist a parent, by habeas corpus or otherwise, in regaining the 
possession of his child if it be shown that he is unfit to have 
it by reason either of cruelty or immorality. And where sn 
infant, of whatever age, is possessed of property so as to fall 
within the jurisdiction of the Court of Chancery, that Court 
will always interfere to protect it against a guardian (even 
though he be also the parent) whose conduct renders him 
grossly unfit for the office. (See for example, Shelly v. West- 

, Jac. 266; Wellesley v. Wellesley, 2 Bligh., N. S., 124.) 


ATTORNEY AxD CLIENT—ReTainse—MunicipaL Cor- 
PORATION. 


Lewis v. Mayor and Corporation of Rochester, 9 W. R., 
C. B. 


? 100, 


The most general point of interest arising in the present 
case, is with regard to the authority of the mayor of a 


to retain the services of an attorney at, the expense of the cor- 
poration, against the will of the minority of the town council. 
The mayor in question (together with borough assessors 
had been proceeded against in the Queen's Bench (see 7 Ell. 
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- Bl. 910), for omitting to revise the burgess list as by law re- 
ired to do, and it was in reference to these proceedings that 
. the retainer of the plaintiff in the present action had been 


wigiven. ~ 

é — Court of Common Pleas were unanimous in thinking 
othat the mayor had a right to defend these proceedings in 
{the Queen’s Bench at the expense of the borough—and this 


seven assuming he had made ‘through ignorance, “a very re-’ 


markable mistake” in omitting properly to revise the burgess 

list. For they considered that he was justified in obtaining 

the opinion of that Court as to the mode in which he could 

best rectify his error, and even carry up the proceedings to 

acourt of error if supported by sound legal advice that such 
*“4yas his proper course. 


* DAMAGES, Measourt or—County Court Appeal, Costs or. 


»» Gee v. Lancashire and Yorkshire Railway Company, 9 W. R., 
ho Exch., 103. 


_ The first point in this case is upon the question of the pro- 
“per measure of damages. In actions of contract this is now 
*" (in the greater number of instances) governed by the rule laid 

down by the Court of Exchequer in the well known case of 

' Hadley v. Baxendale (9 Exch. 341), which established the pro- 
* position that the breaker of a contract was not liable to the 
other party for damage which the parties at the time of enter- 

“ing into the contract, could not have reasonably expected 
* would probably result from the contract being broken. Ac- 
“eordingly in that case (which was an action against a carrier) 
* the plaintiff was held not to be entitled to recover the pro 
which he might have made during the period of delay by a 
certain implement unreasonably delayed in its transit. And 
so also in the present case (which was an action of the same 
kind), it was held a misdireetion to tell a jury that they might 
take into their consideration not only the wages which the 
_ plaintiff had had to pay his workmen during such period of 
unreasonable delay, and while he was daily expecting the 
arrival at his mill of certain cotton which had been con- 
signed to him, and sent through the defendants; but also 
_ the profits he would have made by working such cotton if 
it had arrived in time—he having at his mill no other stock 
. of cotton to proceed with, a fact of which the defendants 
had no notice. 
The other point in this case is with regard to the costs 
of an appeal from a ¢gounty court. The Court gave judg- 
. ment for the appellants, and it was contended that in all 
, such cases the costs of the appeal were granted. But the 
Court said that in the superior courts, if a new trial was 

“granted on the ground of misdirection, no costs were given, 
, and that the same rule must be followed in appeals from 

the county courts. 


AcTION OF SLANDER, Costs IN—DaMAGES UNDER 40s. 
Evane v. Rees, 9 W. R., C. P., 73. 


This was an action for slander, in which the plaintiff re- 
covered only one shilling as damages; but in which the judge 
- who presided at the trial certified, under 3 & 4 Vict. c. 24, 
, that the slander was “ wilful and malicious.” Relying on this 
, certificate, the Master allowed the plaintiff the usual costs of 
the action; but the Court ordered his taxation to be reviewed 
on the ground that there was still existing a statutory enact- 
ment prior to the 3 & 4 Vict.c. 24 (viz. 21 Jac. 1,¢. 16,s.6), which, 
~ in actions for slanderous words, made the costs of the plaintiff 
_ to equal only the damages assessed by the jury, in cases where 
such damages fell below 40s. (As to this statute being still in 
, force, see also Lush Pr. 2nd ed., p. 689. 
,.. It may be observed that a case such as the present does 
hot seem to be affected by the new provision, with 
to the costs of frivolous actions, in the Common Law : 
cedure Act of the present year. For while that provision 
does not allude in any way to any previous Act on the 
subject, it operates only to deprive the plaintiff of costs, 
where the defendant obtains a certificate that (in an action 
of slander) the grievance in respect of which the action was 
brought, was not wilful and malicious, or that the action 
‘was not fit to be brought; whereas, in the present case, the 
judge, on the application of the plaintiff, certified just the 
other way. It may be added, however, that the present 
case shows this—namely, that though the plaintiff would not 
be deprived in the present case of his costs, by 23 & 24 Vict. 


@. 126, s. 34, he would, notwithstanding that provision, be un- 
oi tcltin more costs than damages, under the statute of 
- James. 


| lodger may come in contact. 





Correspondence. 


LODGING HOUSE KEEPERS—NON-LIABILITY FOR 
LOSS OF LODGERS' GOODS. 


The recent case of Holder v. Soulby, 8 W. R. 438, and 29 
L. J. N. S.C. P. 246, decides that a lodging house keeper is not 
liable for the loss of the lodgers’ goods, Calye’s case, i Smith’s 
L, C. 47, is referred to in which the responsibility of an ixm- 
keeper is confined to the goods of passengers and wayfaring- 
men; and Erle, C. J., says the reason why the law makes an 
innkeeper liable is that a wayfarer has no means of knowing 
the character of those with whom he may come in contact at 
the inn. 

I submit that this reason applies with as much foree to a 
lodger as to a wayfarer, and that if an innkeeper is bound to 
receive a wayfarer, and to answer for the character of those 
with whom he may come in contact, much more should a 
lodging house keeper, who is under no obligation to receive a 
lodger, answer for the character of those with whom the 
Taking the law to be as laid 
down, it follows that when A. and his family are located in 
lodgings at the sea side, if they venture out for a walk, drive, or 
dip, they must, to avoid loss, “carry their baggage with them.” 





COMMISSIONER TO ADMINISTER OATHS. 

Is it a matter of obligation or not on a commissioner to ad- 
minister oaths either in the eommon law or equity courts, to 
swear a party to an affidavit, &c., who brings it properly pre- 
pared, and is ready to pay him the usual fee for the oath?— 
in other words, has a commissioner a right to swear whom 
he pleases? — or is he, as an officer of the particular court, 
bound to administer the oath to all who come to him 
in due form? Perhaps some correspondent can answer the 
question and give authorities. 

Bristol, 17th Dee. A Commissionzr, &c. 


THE LAW OF JUDGMENTS. 

I cannot help giving my meed of praise, although it is quite 
superfluous, to Mr. Johnson’s very able paper on the Law of 
Judgments, published in your Journal of the 10th ult. In the 
summary at the conclusion of the essay, he says:—“If it is 
right so severely to restrict judgment claims, as is done by the 
late Act, it is equally right and ¢ ably more convenient 
to relieve purchasers and mortgagees altogether from them.” 
Most persons, I think, will agree with the above proposition; 
and for myself I have often thought that it would be s con- 
summation much to be wished, to abolish judgment charges al- 
together on landed property. It would be a great boon so far 
as professional men are concerned, who take the responsibility 
on their own shoulders of not ing for incumbrances 
where they think there is no risk, in order to save their clients 
expense, and many have often had to suffer from the conse- 
quences of this consideration for their clients’ pockets and their 
good nature. 

Now, I cannot comprehend on what principle the law should 
fetter land with charges and incumbrances, and not other des- 
criptions of property. Lands and houses certainly are the most 
tangible and permanent species of property, although not al- 
ways the most valuable of a man’s possessions; but I do not see 
that that circumstance should subject them alone to incum- 
brance claims. Houses and lands are not so easily disposed of 
as other property; and the very fact of the notoriety that at- 
tends the ownership operates as an argument rather against 
than for their being charged with incumbrances, 

The argument that charges on property act as a check upom 
dishonest debtors, does not touch our present question, namely 
“Why one species of property should be preferred to another, 
but assuming this argument to apply to every kind of property, it 
does not always operate asa check, inasmuch as searches are 
not always made, much dependence being placed upon a man’s 
position, rank, and character; and in those cases where a pur- 
chaser is deceived, the real Simon Pure perhaps escapes altoge- 
ther in conseqhence of poverty, dishonesty, or being nom eat 
when wanted, whilst the eg et purchaser is fleeced, and 
pays for all. Many persons will start up and say, “Serve him 
right, he ought to be more careful, he liad the means of search- 
ing, and he must take the consequences of his neglect.” Now no 
one denies these assertions so far as the lawyer is 
therefore there is no occasion to make them; but as to the pur- 


chaser, the poor wn eehe ely a 
they come down on his lands; and then what will the unsophis- 
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ticated say of the morality and honesty of the scheme that 
thus robs Peter to pay Paul? 

I believe the great bulk of land-holders are not judgment 
debtors, and that that classis a very small minority; and if my 
assumption is correct (and I think it will not be denied when 
we reflect how seldom judgments are discovered in cases where 
searches are deemed necessary to be made), does it not follow 
as a consequence from the fact of searching being a useless 
proceeding; that it operates as a grievous burden upon 
landed property, on purchasers, and more especially on mortga- 
‘gors, whose pressing necessities often compel them to borrow on 
security of their estates? 

If there were no other reason against registering charges on 
land than tlie last I have mentioned, I think it sufficient for 
abolishing their claims; and as Mr. Johnson states that Lord St. 
Leonards’ Act has reduced them to a shadow, I think that a 
still better argument for dispensing with them altogether. 

I should be glad to have your opinion on the question, as I 
think it is one deserving of consideration by the members of 
the profession. W. RB. H., Liverpool. 


‘ & 
an 


The Provinces. 





BrrMINcHAM.—The annual dinner of the Liverpool Law 
Society was held in’ the large room of the Adelphi Hotel in 
this town on Saturday evening, the 15thinst. Between eighty 
and ninety gentlemen being present. Mr. Dodge, president of 
the society, occupied the chair. Mr. Radciiffe and Mr. Ambrose 
Eace occupied the vice-chairs. Mr. T. 8. Raffles, stipendiary 
magistrate, Mr. John Laird, and Mr. Winstanley, were among 
those present. In the course of the evening the following 
(among other toasts) were enthusiastically received. “The 
common law and chancery bar,” which was proposed by Mr. 
Alderman J. B. Lloyd, and responded to by Mr. Winstanley ; 
and “ The Manchester Law Society,” which was proposed by 
Mr. Radcliffe, and responded to by Mr. Baker. 


Bristot.— Dec. 12.—Re Thomas Rennie Hutton, late 
official assignee of the Bristol Bankruptcy Court—The audit 
account of the moneys recovered from the sureties of Mr. 
Hutton, and the payments thereout incurred in the investiga- 
tion of the various estates, law charges, &c., was passed to-day, 
and showed a balance of £6009 19s. 4d. in the hands of the 
accountant in bankruptcy, subject to the order of the Court 
for division among the various estates. It will be recollected 
that the deficiencies, as ascertained by the late Mr. P. R. 
Power, amounted to £12,096 6s. 1d. 


 Lercester.--Leicester Law Society.—A meeting of the soli- 
citors of Leicester was held on the 27th ult., Mr. Richard 
Toller (clerk of the peace for the borough) in the chair, when 
resolutions approving of the formation of a Law Society were 
passed unanimously, and a committee was appointed to consider 
the rules. An adjourned meeting was held on the 13thinstant, 
Mr. Richard Toller in the chair, and the rules of the society 
and the report of the committee were read. The committee 
reported that they had framed the rules of the society on the 
basis of those of the Liverpool Law Society, and after referring 
to several matters of detail relating to the finances and library, 
the committee cnncluded their report by expressing their satis- 
faction that the society would number amongst its members 
nearly all the solicitors in the town, and by congratulating the 
profession both in the town and county upon the formation of 
a society which would seek to elevate the character of the pro- 
fession and to promote confidence, good feeling, and honourable 
practice amongst its members. On the motion of Mr. Berridge, 
seconded by Mr. Luck, a resolution proposing the immediate 
formation of the society was carried unanimously, and on the 
motion of Mr. Stone (town clerk) “seconded by Mr. George 
Toller, the rnles of the society and the report of the committee 
were adopted unanimously. Mr. Harris was appointed Presi- 
dent—Mr. Stone, Vice-President—Mr-. Ingram, ‘Treasurer—and 
Mr. Bouskell, Secretary for the ensuing year. The managing 
committee was afterwards appointed, and the proceedings ter- 
tainated with a vote of thanks to the chairman and to the pre- 
liminary committee and secretary. 


Newcastiye.— The 34thannual meeting of the Newcastleand 
Gateshead Law Society was held on Wednesday, the 12th inst. 
when the following gentlemen were elected officers fer the en- 
suing. year:—Mr. H. W. Fenwick, president; Mr. Geo. Arm- 
strong, vice president; Mr. R. R. Dees, treasurer; Messrs. 
Wm. Crighton and James Radford, secretaries, The standing 





committee were re-elected, with the addition of Mr. J. A, Bush, 
Messrs. Robert’ Spence Watson, Thomas Swinburne, Edwa 
Leadbitter, and W 

annual dinner was afterwards held at the Queen's Head in 


Newcastle,. Mr. G. W. Hodge (vice-president), in the absence 
of Mr. Clayton, the Town Clerk (the president), in the chair; ” 


Mr. Crighton taking the vice-chair. 


RocupaLe.—lIn a recent case at the Rochdale County Court, ; 


before Mr. Temple, the judge declined to receive the evidence 
of a witness for the plaintiff, who stated that she did not 
believe in a future state of rewards and punishments, in 
responsibility for telling a lic, or in a God; and nonsuited the 
plaintiff with costs. 


—$—$<———————_—— 


Foreign Tribunals and Furisprudence. 


(From the Gazette des Tribunauz, by Wuxt1am Hacxerr, . 


Esq., Barrister-at-Law. 


COUR IMPERIALE DE PARIS. 
Les Noces pr Ficaro—Ricuts oF AuTHORS. 


It is legal for the Committee of the Society of Dramatic 
Author's to stipulate with the directors of theatres for fixing the 
rights of the associated authors, and the latter cannot by par- 
ticular agreements modify the treaties thus entered into, to the 
prejudice of the society. 

The celebrated work of Beaumarchais (Le Barbier dd 
Seville) was recently discussed in the Cour Imperiale of 
Paris, in a suit between M, Jules Barbier, and the Society of 
Dramatic Authors and Composers. M. Barbier and M. Carré 
had been intrusted by M. Carvalho, the director of the Théatre- 
Lyrique, with the task of adapting the play of Les Noces dé 

igaro to the music of Mozart, on the usual terms of re- 
muneration, that is to say 6 per cent. on the receipts. In May 
1858, the first representation of the opera took place, and 
obtained a complete success; but unhappily a dispute arose as 
to the quantum of remuneration to be received by the authors. 
A claim was made on behalf of the heirs of Beaumarchais for 
a moiety of the receipts payable to the author. M. Barbier 
conceiving that his work had the merit of originality, and that 
the Committee of the Society of Dramatic Authors were not 
ustified in depriving him of the fruits of his labours, resisted 
the claim and commenced an action for the recovery of his 
demand, ‘The cause turned on the effect of a treaty entered 
into by the Committee of the Society of Dramatic Authors, 
with the director of the Théatre Lyrique. 

By the French law, the heirs of dramatic authors are only 
entitled to thirty years’ enjoyment of their rights, reckoning 
from the time of the death of these authors, and the death of 
their widows; after this period the works become part of what 
is called the public domain, that is to say, they may be repre- 
sented by the directors of theatres without paying any per 
centage on the receipts. The Society of Dramatic Authors 
and Composers isa society established for the protection of 
the rights of the members, and for that purpose it from time 
to time enters into agreements with the directors of the differ- 
ent theatres, providing for the terms upon which the produc- 
tions of dramatic authors and composers are to be represented. 
This society, conceiving that the provisions of the existing law 
were inequitable as regards the heirs of dramatic authors, some 
time since entered into an agreement with M. Carvalho, the 
director of the Théatre-Lyrique, by which it was determined 
that every time any work entitled of the public domain should 
be represented, the representatives of deceased authors should 
receive a sum equal to what would be allotted to these works 
if they were the works of living authors. It was also stipu-: 
lated by this agreement that wherever the works of deceased 
authors were altered for modern representation, in such cases 
the per centage payable in respect of the works so altered 
should be divided equally between the representatives of the 
deceased author, and the person or persous employcd in alter- 
ing or adapting the original work for the stage. 

M. Barbier, in support of is claim, maintained that althongh: 
the plot of the work which caused the litigation “Les Noces de 
Figaro,” was taken from the celebrafed work of Beaumarchais, 
yet that in fact and really it had every claim to be considered 
as an original work: that this being co, the committee of the 
Society of Authors had exceeded their powers by making an 
agreement which would haye the effect of depriving an author 
of the just reward of his industry. The Court, however, was 
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of opinion that it was quite competent for the Committee of the 

of Authors to make such a stipulation as that which 
yas called in question by M. Barbier; that the society was in 
stituted for the purpose of protecting the rights of dramatic 
guthors generally, and that no individual could be permitted, on 
the ground of personal loss, to break through an agreement 
which undoubtedly was for the benefit of the community of 
authors: accordingly the suit of M. Barbier was dismissed 
with costs. 


_—_—_——— 


An English gentleman named Grant recently brought before 
the Civil Tribunal an action against a tailor named Ville to 
recover 1,000f. as damages for a vexatious arrest, From what 
was stated it appeared that Mr. Grant had been a customer of 
the tailor for about two years, and paid him regularly. Some 
time back a dispute arose as to a garment which did not fit him, 
and which he refused to receive; an angry altercation ensued, 
and the Englishman turned the tailor out of doors. The tailor, 
on the representation that Mr. Grant was a foreigner, lived in 
an hotel, and might leave the country, obtained from the Presi- 
dent of the Civil Tribunal an order for his arrest for the value 
of the garment. Mr. Grant was taken into custody, but imme- 
diately paid the sum claimed, and was released. The Tribu- 
nal declared that the arrest was “a measure of excessive rigour, 
not justified by a legitimate fear of the disappearance of the 
debtor,” but that nevertheless Mr. Grant had not sustained any 
real injury, and that therefore no other damages than costs 
need be awarded. 


stn 
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Rebiews. 


Concise Forms of Wills, with Practical Notes. By W. Hayes 
and T. JARMAN, of the Middle Temple, Esqs., Barristers-at- 
law. Fifth Edition, by THomas Smita Bapaer, M.A., of 
Trinity Hall, Cambridge, and of Lincoln’s Inn, Esquire, 
Barrister-at-law, Reader on the Law of Real Property to the 
four Inns of Court. Sweet, 1860. 


The little book familiarly known as “ Hayes and Jarman’ 
has long been the vude mecum of conveyancers. It is said, 
with what truth we know not, that some old-fashioned lawyers 
invariably make it a travelling companion, for the sake not 
only of its law but of its literature, although the former is 
mainly to be found im the shape of short notes, and the latter 
finds expression in the difficult form of concise precedents. The 
joint production of two of the most accomplished conveyancing 
counsel, one of them being, moreover, about the most elegant 
legal writer of the time, could hardly fail to find universal 
acceptance among lawyers, even though its subject were not 
of such general interest. Solicitors have been accustomed to 
regard it with peculiar favour, because it is exactly suited to 

ir requirements, Complete but not diffuse, accurate but 
not pedantic, eminently practical and yet a reliable exponent 
of poo, it was all that the lawyer engaged in the practice 
of his profession could desire as a guide in one of ‘his most 
difficult duties. It is no wonder then that it has so long and 
so well kept its ground against all comers. Nothing but an 
ever gathering host of new authorities :anged under some 
hostile banner could ever drive it from the field; and this un - 
desirable event Mr. Badger has for the present effectually 
averted, With industry worthy of the cause he has drawn con- 
tingents from every available quarter, and with the science of 
an able general has disposed of his forces in a manner to 
command entiré approval. All lovers of “Hayes and Jarman” 
may therefore still cling to their treasure, without fear of being 
surprised by some unhappy ambuscade of the reporters’ legion, or 
of being overwhelmed by the ever rising tide of judge-made law. 
Whatever may be done for the defence and security of practi- 
tioners, who are accustomed to be called upon betimes, without 
much warning, to do battle with or out-maneeuvre the hosts of 
recorded decisions, which threaten to cross the purposes, and to 
defeat the intentions of testators, has been done in this edition 
of “Hayes and Jarman.” Every case of any significance rela- 
ting to the law of wills is to be found in, this still (compara- 
tively) small volume. Very many decisions are no doubt only 
referred to in groups, without any attempt to exhibit the nice 
distinctions between members of the same group, such as might 
be looked for in a more elaborate treatise. But the classifica- 
tion, such as it is, is extremely well made, and is always sufli- 
cient, not only to put a lawyer “upon enquiry,” but also to 
point out to him the most direct and useful sources of infor- 
mation. “ Prudens interrogatio dimidium scientia,”’ said Lord 











Bacon, when speaking of the value of hypothesis in physical 
investigations; and so it may be said that the use of a lawyer's 
manual is not to tell him what the law is, so much as to direct 
him how and where to search for it amid the hundreds of 
volumes where it lies veiled from the vulgar view, The book 
now before us is most skilfully adapted for this purpose; for 
while it would be impossible in so small a compass to give any 
thing like a treatise upon the subject of wills, the authors 
(including the present editor) have noted all the decided 
cases down to the present time, having special regard to the 
convenience of persons accustomed to the use of precedents. 
We have been unable to discover the omission of any cases of 
importance, whether appearing in what are called the ‘“ autho- 
rized,” or the hebdomadal, reports. Indeed Mr. Badger has very 
much increased the value of the work by adding to it, not 
merely the modern decisions in courts of equity and common 
law, but also those of the ecclesiastical courts and the Privy 
Council, for which diligent search appears to have been made. 
All the old precedents, moreover, have been revised; and more 
than a hundred pages of useful miscellaneous forms have been 
added by the present editor. Among the most valuable contri- 
butions which he has made to the notes, may be mentioned 
those relating to the power of executors to sell under a charge 
to pay debts, p. 430; and to the law of domicil, p. 19. The ap- 

ndix also contains a note on the execution of wills at the 
Cape of Good Hope, which has been adapted by the editor from , 
a communication which has been made to him by Mr. Porter, 
(the Attorney-General at the Cape) on the Roman Dutch law 
touching this point. 

As there may be some of our younger readers who have not 
read the prefatory observations to the “Hayes and Jarman” 
of five-and-twenty years ago, we shall extract from it the fol- 
lowing passage which bears the marks of Mr. Hayes’ pen. 

“A notion,”: says the writer, “fhas unfortunately obtained, 
that, while to the preparation of a deed learning and experience 
are essential, the disposition of a man’s property by will may 
be safely confided to the minimum of legal knowledge. Hence, 
the conveyancer is rarely consulted, the solicitor is often dis- 
pensed with, and the schoolmaster too frequently called in: or, if 
the schoolmaster be not at hand, there is commonly to be found 
in every village a will-maker of equal courage and ignorance; 
the collector or inheritor of exploded forms and phrases. i 
notion proceeds upon the two-fold error, that wills are expounded, 
not according to the rules of law, but according to the dictates 
of common sense, and that common sense is the same in all 
men. The rules of law, when applied (as applied they must 
be) to wills thus unadvisedly prepared, often defeat the inten- 
tion, that is, the probable intention; but if those rules were 
diszarded for a season, common sense, outraged by the conflict 
of opinion, making one poor word, perhaps, the sport of many 
contrarient decisions, would soon demand their restoration. 
The general impression, however, that wills are not amenable 
to the strict rules of legal construction extended its influence 
to the judicature, and induced a certain laxity of interpreta- 
tion, which confirmed and encouraged the original error. _Thus 
confident ignorance on the one hand and judicial indulgence 
on the other, produced and reproduced blunders and obscurities 
of every shape and shade which have swelled the mass of 
adjudication, without advancing the law as a science.” ? 

We shall add only one other extract, which shall be for the 
peculiar benefit of students. 

“ There cannot, indeed, be a greater mistake than that of sup- 
posing that a very small stock of legal terms, added to a very 
ordinary education, suffices to accomplish the will-maker. On 
the contrary, a will is alone capable of exhausting the science 
and ingenuity of the most able conveyancer. It may embrace 
every allowable modification of property, every possible scheme 
of disposition. As it is the duty of the will-maker (at least of 
the solicitor undertaking that office) not merely to draw, but to 
advise, he should be conversant as well with the various modes 
as with the various forms of gift; prepared alike to suggest the 
aptest kind of destination, and to effect it by the aptest words. 
Even of those testators whose wills are prepared under profes- 
sional advice, it may be safely affirmed that while the inten- 
tions of not a few are frustrated by failure in point of expres- 
sion, the intentions of a far greater number are never elicited 
by presenting to their consideration the arrangements most 
suitable to their views and circumstances. In a large propor- 
tion of cases, the nature as well as the language of the dispo- 
sition, is determined, not by the deliberate choice of the person 
who makes the gift, exercised over the various modes in which 
the law allows him to direct the enjoyment of his property after 
his decease, but by the extent of the knowledge possessed by the 
person who prepares the instrument, which may therefore be said 
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to exhibit the mind of the framer rather than the will of the 
testator.” 

“ On the other hand, it must be admitted, that the blame of 
miscarriage is not unfrequently attributable to the testator him- 
self. Want of explicitness or candour in the communication 
of the actual state of his property or circumstances, or an 
obstinate attachment to some favourite project, may render 
abortive the most judicious advice,” 

The suggestions for preparing wills, and the directions for 
their execution, which have so long been the guide and coun- 
sel in these particulars of young practitioners, will no doubt 
remain so for at least another generation of lawyers. To the 
former Mr. Badger has added some useful hints; and indeed 
throughout the work, the hand of a skilful and conscientious 
editor is everywhere visible. 


A Treatise on the Law of Highways, comprising the statute 
law and the decisions of the courts on the subject of high- 
ways, public bridges, and public footpaths, practically 
arranged; including the law of highways in districts under 
local government boards, the South ales Highway Act, 
1860, and an appendia of statutes. By W. CunNINGHAM 
GLEN, Esq., Barrister-at-Law, Author of “The Law of 
Public Health and Local Government.” Butterworths, 
1860, 


The Laws of Turnpike Roads, comprising the whole of the 
general Acts, the Acts as to the unionof trusts, for facilitating 
with their creditors; the interference of rail- 
ways and other public works with roads, their non-repair, and 
enforcing contributions from parishes, (including also tke 
Acts as to South Wales turnpike roads), ¢c., practically 
arranged with cases, notes, forms, &c. By GEORGE C. OKE, 
Author of the “ Magisterial Synopsis.” 2nd Edition. 
Butterworths, 1860. 


One of the great legislative feats which were to have 
off last session of Parliament, but stand over until next 
February, or perhaps indefinitely, was Lord Redesdale’s Bill to 
consolidate and amend the laws relating to highways, 
and which, whenever it becomes law, and comes into 
effect, will make Mr. Glen’s book prematurely out of 
date, so far as it is based mn the statutes now in ex- 
istence. As Lord Redesdale’s Bill, however, proposed to post- 
into a law, until the year 


u 
pone its operation, if passed 
1863, there will be probably time enough for the present edi- 
tion of Mr. Glen’s treatise to be exhausted. Until this work 
on the law of highways, no book on the same subject had ap- 
peared since 1829, except some annotated editions of the 


General Highway Act. Mr. Glen, therefore, undertook a 
work which was really required, not only by the profession, 
but by a large class of persons interested in the law of high- 
ways; and Mr. Glen’s official position has no doubt qualified 
him peculiarly to discharge such a task with efficieny. He tells 
us in his preface that “ The author has endeavoured to furnish 
his readers with a lucid exposition of the law of highways, 
arranged in what may be described as the natural sequence of 
events, opening with fhe appointment of officers for the 
management of the highways, and closing with the enforce- 
ment of penalties and forfeitures for offences against the law; 
so that anyone desirous of ascertaining the law upon any par- 
ticular subject, may readily find all that he desires to know 
upon it, expressed in language devoid of technical phraseology 
and tautology of Acts of Parliament—which are more than 
usually conspicuous in the General Highway Act. With the 
same object le has endeavoured to place the decisions of the 
courts in such a manner as would elucidate the statute law and 
regulate future proceedings.” Mr. Glen has succeeded in what 
he here proposes, and his treatise will be indispensable to 
practitioners interested in the law of highways. All the statutes 
bearing upon the subject appear to have been carefully in- 
vestigated, and a great number of authorities have been incor- 
porated into the text. 

Mr, Oke’s book is confined, as its name imports, to the sub- 
ject of turnpike roads. It commences with a tabular list of 
the principal General Turnpike Road Acts, showing the time 
of passing, what each repeals or amends, and where the pro- 
visions in force are to be found. Mr. Oke appears tohavea genius 
for the tabulation of statutory enactments, as we receutly had 
occasion to observe when noticing his “ Magisterial Synopsis.” If 
another proof were wanting of this observation, it would bef ound 
in the book now before us, in which the tables to which we 
have referred are admirable specimens of tabular exposition of 
4 brauch of law. In the introduction to the present work, 





| Mr. Oke treats of the difference between that portion tte 


highways known as turnpike roads, and the other very tume. 
rous class of public roads not turnpike roads, but which come 
within the designation of highways. He then proceeds to 

a view of the general Acts, 3 Geo. 4 to 9 Geo. 4 (1829 f 
1828), and goes on to discuss the alterations in the law sings 
the last-mentioned date. The remainder of the work is com. 
posed of chapters treating of trustees and their officers, the 
appointment, duties, liabilities, &c.; the union of trusts; the 
purchase of lands by the trustees, and the property in roads 
mortgages on the tolls, and the creditors of trusts; the maki 
,and diverting of roads, the repairs of roads, and contributions 
to the same; tolls, their imposition, letting, &c.; the interfer. 
ence of railways and other public ways with roads; and 
offences as to turnpike roads, their penalties, and mode of pro. 
secution. The appendix relates to Acts affecting South Wales 
only; and there is to the whole an elaborate index, such as 
to make the book very convenient for the purpose of 

All Mr. Oke’s books are well done in their way; and his 
“Turnpike Lawss” is an admirable specimen of the class of 
books which are required for the guidance of magistrates and 
legal practitioners in country districts. 
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BHurivical Society. 


THE TAXATION OF SUITORS. 

At a meeting of the Juridical Society, held on Monday last, 
Mr. F. S. Reilly in the chair, Mr. S. Martin Leake read 
a paper on this subject, which was in substance as follows:— 

I have been induced to bring this subject before the Society 
in consequence of several opinions recently expressed upon it 
as @ ground for im t practical conclusions, not having any 
new theory to propound, but thinking that it would be expe- 
dient to come to a clear understanding as to the precise nature 
of the doctrines involved in the term “ taxation of suitors,” and 
wishing to suggest that some points connected therewith are 
susceptible of a more minute development than they have as 
yet received. 

In the report on the concentration of the courts recently de- 
livered to Parliament, the Vice Chancellor Wood, one of the 
commissioners, expresses his opinion as follows:—“TI entertain 
a strong opinion that all courts for the administration of justice 
should be supported by general taxation, and that the protection 
of property requires that the maintenance of civil tribunals, 
no less than the police and military force of the country, should 
be a public burden. Hitherto, however, this principle has not 
been generally admitted, and the courts have, more or less, 
been supported by a tax on the suitors of each court in the 
shape of fees.” The Master of the Rolls, in giving evidence 
before the same commission, states his opinion to a similar 
effect: —“ It is, in my opinion, the duty of the country to pro- 
vide ior the administration of justice without the slightest «&.- 
pense to the suitors In that —_. I go to the fall extent of 
the speculations of Mr. Jeremy Bentham, but I am also satis- 
fied that you will not at present induce the country to do it” 
These opinions lead the holders of them to the conclusion that 
the most appropriate application of a large sum of money now 
held by the court of chancery, called the Suitors’ Profit Fund, 
would be to relieve the suitors in that court from the payment 
of fees—a conclusion which I here refer to only for the pur- 
pose of pointing it out as a strong illustration. of the important 
practical ends to which the doctrine in question may be made 
subservient, 

On the other hand, in the discussion which arose in the last 
session of Parliament on the vote for the county courts, m 
disapprobation was expressed at the large proportion of the ex- 
pense of these courts which was thrown upon the country; and 
complaint was made that the funds thus devoted to the aid of 
litigation were diverted to other purposes, and that these courts 
were used systematically by loan societies, hawkers and others 
for the mere purpose of collecting their debts instead of em- 
ploying regular paid agents for that purpose; and some mea- 
sures were even suggested as expedient for limiting the facili- 
ties for the recovery of small debts. 

Bentham’s well-known “ Prote# against Law Taxes,” which, 
I presume, contains the speculations referred to by the Master 
of the Rolls, is directed exclusively against impositions on 
judicial proceedings for revenue purposes, and makes no refer- 
ence to fees imposed upon any other grounds or for any other 
purposes; whereas the opinions first above quoted maintain 4 
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complete exemption of the snitor from all contribution towards 
the costs of administering justice. The justice and expe- 
diency of the imposition of taxes. for purposes of revenue 
depend upon fiscal rather than juridical considerations, and are 
discussed by Bentham chiefly in that light. He explains how 
the tax on law proceedings infringes nearly all the conditions 
which, according to political economists, a tax for revenue pur- 

s should satisfy. It falls at the most unfavourable moment, 
when the tax payer is already deprived of some property, or 
right, or subjected to other claims. It is uncertain both in 
time of incidence and in amount, and cannot at all be foreseen 
or provided against. The penalty for non-payment is a total 
denial of justice, carrying with it consequences quite incom- 


_ mensurate and incongruous with the default in payment. Its 


only fiscal virtue is. facility of collection; it executes itself, 
and gives no room for evasion or smuggling. Bentham fur- 
ther urges many other arguments, on grounds of expediency 
against the tax, and exposes the fallacy of the common argu- 
ments in its favour. I need not here refer to the Protest 
farther than to point out the exact nature of its object, and of 
the chief arguments used, in order to distinguish them. at the 
outset from the different objects and views proposed for discus- 
sion in this paper to which they appear to me te have’ no ap- 
plication. In Bentham’s time, the term taxation of suitors 
was far more plain and significant than it is at the present day, 
importing then an actual profit to the State at the expense of 
the suitor. Fees on law proceedings were vety burdensome in 
allcases, and, there being no effective small debts courts, fell with 
$n equal burden uponall actions, whatever was the amount in dis- 
pute. It was computed that the expense of carrying through 
an action was, at the lowest rate, not less than £24 on the 
plaintiff's side alone. In the case of small debts, the charge 
for fees so far exceeded the fair remuneration for the services 
conferred by the Court, as to leave a large balance to be 


» devoted to other purposes, and was thus equivalent to taxation 


in the strictest sense of the term. In this broad light the sys- 
tem was regarded by Bentham, and protested against with 


. Vigour and success. The diffusion of his doctrines brought 


about a great curtailment and diminution of fees of all kinds, 
and probably conduced in a great degree to the establishment 
at & later date of an efficient. system of courts for the recovery 
of small debts, conducted upon a simple procedure, and in 
which the fees are proportionate to the amount in dispute. 

Bentham’s “ Protest” has, I believe, been generally con- 
sidered as conclusive on the fiscal question of raising revenue 
from law proceedings; and probably no Chancellor of the 
Exchequer at the present day would think of reverting to liti- 
gation as a subject of taxation. Fees, however, still continue 
to be exacted in all courts, and not without a general feeling 
that fees to some extent ought to be exacted and are justifiable, 
at least without any strong feeling to the contrary. This 
could hardly be the case if arguments, as conclusive as those 
used by Bentham in his “‘ Protest,” were equally applicable to 
all payments of the kind, with whatever view and for whatever 
ae they may be demanded. ‘The term taxation of suitors 

vague, in not clearly conveying the purpose for which the 
tax is levied. ‘Taxation of suitors may be justifiable for sofne 
special purpose, though unjustifiable for others; some proceed- 
ings in law suits may properly be charged upon the suitors, 
= others may not. Entirely agreeing with Bentham 
that law proceedings are not a proper subject for taxation for 
the general purposes of the revenue, the question appears to me 
still to remain, whether some payments for some proceedings 
in actions may not fairly be demanded; and I propose on the 
present occasion to put the question in the more definite form, 
whether the taxation of suitors is justifiable for the limited 
purpose of maintaining the judicial establishments used by the 
suitors? Ought the courts of justice, with their appendant 
executive offices, to be provided by the State gratuitously to 
the suitors; or ought the suitors to bear some, and if so, what 
share of the expense? ‘The first step towards the solution of 

questions seems to be, to determine the exact nature of 
the relation between the administration of justice and the 
application for it—the Court and the suitors, with a view to 
appreciate justly what it is the latter are called upon to pay 

r, and upon what terms they receive it; and the determi- 
nation of this relation seems to lie in the general nature of the 
proceedings in all litigation. 

A law suit, properly so called, may be described briefly as a 
claim by one party against another who repudiates it, an ap- 
peal to the court to enforce it, inquiry by the court into the 
Matter in difference, judgment by the court, followed by com- 

'y execution, In such a transaction there are three dis- 
tinct parties involved, the plaintiff, the defendant, and the 








court—in the language of the civil law, actor, reus, and juder, 
including here, however, in the term court, all the share con- 
tributed by the State, by means of judicial or executive officers, 
in the progress of a law suit. Each of these parties has his 
peculiar part to perform: the plaintiff, to prefer his claim in 
the prescribed form and to support it by all means in his 
power; the defendant, to state and maintain his case in answer; 
the court, to decide between them, and regulate the proceedings 
generally. Each party has to expend time and labour in per- 
forming his share in the proceedings; and the costs may 
accordingly be considered as incurred by these parties, corres- 
pondingly to their respective expenditure of time and labour; 
and we may call them, for the sake of convenience, the costs of 
the plaintiff, of the defendant, and of the court. The question 
then of the incidence of the costs of the court as between the 
court and the parties, becomes the question here proposed for | 
discussion. 

It will be found useful to touch briefly upon the other ques- 
tions which arise as to the distribution of the costs between 
these parties with the view to distinguish them clearly from 
the question in hand, and to avoid confusion by assigning the 
proper place and limits to the familiar maxims and principles 
connected with the subject. These are, then, the questions as 
to the costs of the plaintiff and defendant as between them- 
selves; as to the costs of the court as between the plaintiff and 
defendant; as to the costs of the plaintiff and defendant as 
between them and the court—all which phases of the great 
question of costs are quite unconnected with the present, and 
may be dismissed in a few words. 

The costs of the plaintiff and defendant as between them- 
selves are regulated by the well-known rule that the loser pays 
costs to the winner. It was the practice of our common law 
to compute the costs of a successful plaintiff as part of his 
damages, which he recovered against the defendant—a practice 
which was further enforced by the Statute of Gloucester. The 
right of a suceessful defendant to his costs against the plaintiff 
was not recognised until the statute of Henry 8, since when 
we may be said to follow strictly the Roman maxim, victus victori 
in impensis condemnandus est. The general rule, however, is 
occasionally modified by a discretionary power, which the 
court exercises over these costs in some instances. 

The incidence of the costs of the court as between the plain- 
tiff and defendant follows the same general rule. The rule, 
indeed, includes all the costs which the successfal party is put 
to, whether incurred in his own behalf, or imposed upon him by 
the court; so that, where the court makes the suitor pay for its 
services in the first instance, the successful suitor is reimbursed 
ultimately by the unsuccessful one, who is thus made to pay 
the costs of the whole proceedings, both of the successful 
suitor and of the court. In such case, however, if the unsuc- 
cessful suitor becomes insolvent, the successful suitor fails to 
recover his costs, and the costs of the court in part fall upon 
him—that is to say, the loser ultimately pays all the costs of 
the court, but the winner guarantees to the court his share of 
them by prepayiment. Thus, as between the court and the 
suitors, the maxim that the loser pays costs has no application. 

The question respecting the costs of the suitor, as between 
the suitor and the court, does not appear to have ever raised 
any difficulty, Though it has been strongly maintained that the 
Court should pay its own costs, and should charge nothing to 
the suitor, or at least to the successful one, for its intervention. 
T am not aware that it has ever been seriously eonsidered that 
the suitor, though successful, had any claim against the Court, 
for indemnity against his own peculiar expenses; that is, that 
it is the duty of the country to conduct the litigation of the 
suitor entirely at the public expense. Indeed, there would be 
the greatest difficulty, if not an impossibility, in carrying such 
an arrangement into effect, as the Court would certainly not 
indulge the suitor with discretionary expense in collecting 
evidence and retaining counsel, and the suitor would not submit 
to have his cause taken out of his own hands and conducted 
by a mere officer of the Court. In the event of the abolition 
of all fees the state of things which is contemplated to prevail 
by the advocates of gratuitous justice is described by the 
Master of the Rolls, on the occasion previously referred to, as 
follows: —‘ A suitor then will have to pay his own solicitor’s 
bill, which is very proper, and his counsel’s fees, which is also 
very proper; but he would not have to pay towards the support 
of the court, or the support of the judge, or the support of the 
offices, or even for the purpose of obtaining an authenticated 
copy of a particular document. He would have merely to pay 
what it cost, and everything else would be provided for him free 
of expense. I think that that would be a most desirable state of 
things,” This phase of the question may therefore be dis- 
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missed with the assumption that the suitor may be justly 
charged, as against the Court, with the costs of all the labour 
which is properly assignable to his share in the drama. 

The remaining question is the one to which attention is here 
particularly invited: Whether the costs of the Court should 
be paid for by the State or the suitors? That is to say, 
whether the services of the courts and their attendant offices 
should be supplied gratuitously to the suitors at the expense 
of the public, or whether they.should be paid for by the 
individual suitors who require them? These services com- 
prise, speaking in general terms, process, trial or hearing, 
judgment, and execution, together with the regulation of the 
necessary accompaniments ot records, documents, and evidence. 
For the purpose of determining on whom the burden of these 
things should fall, it seems n to ascertain what is the 
position in which the Court stands relatively to the suitor, the 
nature of the services rendered, for what purpose they are 
rendered or undertaken, and for whose benefit ? 

Now independently of the artificial establishment of courts 
of justice, under what may be called natural procedure, every 
one would have to depend upon his own resources in seeking 
redress for an injury, and might avail himself of all his powers 
of persuasion or force to obtain it. If his own powers were 
not sufficient, however, he would naturally invoke the assist- 
ance of others. He would publish his wrongs and rely upon 
the justice of his cause for some answer to his appeal. His 
neighbours and acquaintance would certainly not stand by 
indifferent, and even strangers would not suffer wrong to pass 
before their eyes without an attempt at redress. Their moral 
sense, combined with a regard for their own security under 
similar circumstances, would prompt an intervention; and 
their mediation would be rendered, not as a matter of bargain, 
but as the performance of a duty. 

In the present age of the world such a state of things is 
imaginary, but an analogy may perhaps be found in the inter- 
course of civilized nations, which are not amenable, in their 
dealings with one another, to any other law than that of na- 
ture, reason, or morality. Amongst the nations of Europe, in 
theory, at least, the weakest. enjoys the protection of the 
strongest against unjust aggression and injury, and can invoke 
an assistance which the latter are by motives both of 
morality and of policy to render. Upon the occasion of a 
dispute arising between two of this family of nations, it is 
common, if the matter in difference is an honest one, to appeal 
to a congress of the other powers for a settlement. Services 
of this kind are rendered as a matter of duty, and not in the 
expectation of reward or compensation. The voluntary services 
of other States, as allies and arbitrators, are regarded with 
respect and honour, which, as the services of mercenaries, 
would meet with universal scorn andrepugnance, But though 
the party injured may justly appeal to others for redress, he 
cannot expect that the efforts of others will supersede all 
exertions of his own. Assistance will only be extended to 
him who is wakeful as to his own rights and earnest 
in maintaining them. It lies upon him to make known 
his wrong, to prefer thenecessary appeals in the proper quarter, 
and to substantiate his cause by every necessary means in order 
to convince the world of its justice, and to justify the interven- 
tion. As he can have no claim on others to relieve him of 
these exertions, he can as little claim compensation in respect 
of them except against his adversary, who has occasioned their 
necessity. A civil wrong is essentially a private misfortune 
befalling the individual sufferer only, who can expect no further 
relief at the hands of the public than an answer to his appeal 
for redress. 

A consideration of the natural order of things upon abstract 
principles of morality and justice seems to lead to the con- 
clusion that the audience of plaints and adjudication of dis- 
putes should be gratuitous. It we turn to the more practical 
consideration, how and why the administration of justice is 
embodied in the establishment of a judicature, we shall here 
find, I think, an additional and more certain reason for the 
gratuitous intervention of the State. The first duty of a State 
is to provide for the maintenance of peace and order, and this 
object imperatively requires the suppression of everything in the 
nature of private warfare, violenceor exaction. "Ihe penal laws for 
the preservation of order at once render every attempt at private 
redress impossible. It then becomes an act of mere justice on 
the part of the State to provide a substitute; and the estab- 
lishment of courts of justice supplies a regular and efficient 
procédure for the settlement of disputed claims, in place of the 
irregular and desultory redress by private means. The laws 
of civil procedure do not alter substantially the characters of 
the disputants, or the nature.of the State intervention; but. 





prescribes a regular and settled form, according to which only 
redress may be pursued and obtained. The final object of the 
institution of civil tribunals is the peace of society. The im. 
mediate object and most efficient means towards the final end 
is the exact distribution of justice to individuals. The ciyjj 
judicature is a general benefit to all, both suitors and non. 
suitors, though the former only have occasion to use it. If in. 
dividuals incidentally receive a special benefit, they on the other 
hand, especially feel the corresponding restriction of liberty; and 
in consideration of the benefit they tolerate the restriction. The 
design of the institution is to benefit all equally by the 
preservation of peace and order, and to this design all should 
equally contribute. So clear it seems that the suppression of 
violent redress and private warfare is the prominent and final 
end of the institution, and the substituted mode of decision 
merely the means employed to effect it, that in the infancy of 
jurisprudence we find the final end directly attained with very 
little regard to the means. Before the intervention of law 
private quarrels ripened into family feuds which rapidly in. 
volved whole provincesin warfare. The first step was to confing 
the contest to the real litigants; and in the age of judicial 
combats, courts went no further than to restrict the battle to 
the actual parties to the suit, and sat by only to secure fair 
play. Trial by ordeal applied to civil disputes, as a substitute 
for private feuds was at least highly conducive to peace, and 
beneficial to the public at large; but it would be hard to 
maintain that the suitors should be compelled to pay for the 
privilege of thus deciding their quarrel. In these cases the 
courts had not yet assumed the jurisdiction of themselves 
deciding according to settled law, which was ultimately found 
the most effectual means of suppressing the evil for which it 
was substituted. 

It would seem, therefore, that the State, in assuming the ex. 
clusive dispensation of justice, for purposes entirely subservient 
to its own interests, should do so at its own cost; but that the 
suitor has no claim to be relieved of his own peculiar costs, 
being those occasioned by his appeal to the judicature, and the 
maintenance of his cause before it. A few important subsi- 
diary arguments and explanations remain yet to be noticed. 

The rule of law, as between the oo and the defendant, 
throws all the costs on the loser. It is sometimes suggested 
that a like rule might be applied with respect to the costs of 
the court; that they might be fairly imposed on the loser by 
way of penalty for his false claim. It is imputed to the loser 
that he is in the wrong, and therefore should be made lia- 
ble for the consequences. It appears to me that such a rule 
would be eminently unjust and unreasonable; nor do I think 
that the prevalence of this rule between the plaintiff and de- 
fendant can be accounted for by imputing moral blame on the 
loser. In causes turning on points of law, the rule operating 
between the parties would, it is true, be the necessary conclu- 
sion from the legal presumption that everyone knows the law. 
If this presumption were as true in fact as it is sound in theory, 
the party wrong in his law would also be wrong, in fact, in his 
conduct, and would justly be made to pay for all the conse- 
quences of his wrong. ‘This presumption, however, if carried 
to its full extent would produce harsh consequences, and is not 
necessary for a satisfactory explanation of the rule where the 
law is really doubtful. Fach party has at any rate equal 
means of ascertaining the law, and the same liberty of opinion 
in construing it, and by resorting to litigation he stakes. his 
construction against that of his opponent; and there seems at 
least no injustice that as between themselves their expenses 
should abide the event and be thrown upon him whose con- 
struction is err Besides, it is a general principle per- 
vading all civil transactions, that a party should be held res- 
ponsible for his acts without any regard to his moral intentions.” 
As between the State and each party, the case is very different, 
‘The same rule has no application at all. The doubt in the 
law is a real hardship upon the parties, and is the cause of 
their litigation. ‘The State, which makes the law, is the crea- 
tor of the doubt and the real cause of the litigation, and, 
therefore, should be held responsible for the costs of the de- 
cision. It cannot in justice call upon the parties who are em- 
barrassed by the doubts in the law to pay the expenses of 
courts which it is found necessary to appoint to decide them: 
where the dispute is respecting a matter of fact there is not 
the same special reason why the Court should decide it gratui- 
tously, but the general reasons urged above apply wherever the 
dispute arises upon a genuine and honest doubt. ‘The jury 
may be considered as, par excellence, the constitutional English 
tribunal for trials of fact, and it is worthy of remark that the 





services of juries are always rendered gratuitously, except 
where the suitor is not satisfied with the average common sense 
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of the country, and requires a special jury drawn from a supe- 
rior class. The jury in its origin appears to have exactly em- 
bodied the appeal to the neighbours for the settlement of dis- 
putes which may be considered as the method of natural pro- 
cedure. 

It may be urged, however, that litigation is sometimes con- 
ducted from motives not honest or justifiable, and that it is ad- 
visable to cast all the costs of the court upon the suitor, in 
order to repress frivolous and vexatious litigation. The only 
justifiable ends of litigation, which the institution of it is de- 
signed to satisfy, are those already referred to, namely, the 
settlements of doubts as to the law, and of differences on 
matters of fact. A third cause of litigation is often found, in 
fact, in the wilful assertion of unjust claims and repudiation 
of just ones; the former dictated by motives of annoyance or 
extortion, the latter for the purpose of annoyance or delay. 
But the legitimate ends of litigation only are strictly admissible 
to consideration in the present discussion Where there is no 
real matter in difference either of law or of fact, the suit can 
have but one result, adverse to the party who promotes it with- 
out a cause. The motives of maintaining such a suit can have no 
further effect than to occasion unnecessary proceedings and 
costs. A groundless suit is an abuse of the process of the 
court. Courts were not established nor rules of procedure 
framed for such cases, and they throw no light upon their or- 
ganisation, further than as shewing the necessity of stringent 
exceptional rules to meet them. There can be no question that 
the party knowingly in the wrong should be condemned in all 
expenses which he wilfully occasions. He can be entitled to 
no favour; his appearance as a suitor is a false pretence, and 
he may be justly made to pay all the costs both of his adver- 
sary and of the public. The proper mode of dealing with such 
a case, however, does not appear to have any bearing upon the 
question now before us, which arises only where the law suit is, 
soto speak, an honest one, the occasion of which is produced 
by a justifiable doubt, either as to matter of law or matter of 
fact. It is true that at the outset the real cause of the law suit 
is not discovered, and it is presumed that the parties are acting 
honestly, and that thesuit isa matter of necessity; but ifit should 
appear in the progress of the suit that it is maintained from 
sinister motives, every court has a sufficient jurisdiction to pre- 
vent the abuse of its process, and to stop the proceedings, 
throwing the costs upon the delinquent party. If these means 
are not sufficient, and if such abuses are cf so frequent occur- 
tence as to become a public inconvenience, they might be fur- 
ther met with suitable penalties. But a strong line of demar- 
cation should be drawn between the civil and criminal bearing 
of such conduct, and the proceedings of civil courts should 
not be made subservient to the repression of a public wrong. All 
suitors should not be subjected to loss and inconvenience in 
order to punish the misconduct of a few. 

In applying the results of the above observations some 
difficulty may be found in fixing the limits between the 
functions of the Court and those of the suitor. The common 
rules of procedure make no practical distinction of this kind. 
The whole course of litigation from first to last is brought 
under the jurisdiction of the Court, and the Court intervenes 
more or less at every step for the preservation of formal order 
and accuracy. The actual work of litigation is divided 
between the Court and the suitors, with the view of most con- 
veniently arriving at the final termination, but with little re. 
gard to their characteristic functions. For instance, it seems 
strictly the province of the Court to analyse the opposite state- 
ments of the suitors, to balance one against the other, to refer 
contradictions to trial, and to apply the law, to reason 
deliberate and decide. Yet in our system of procedure the 
analysis of the dispute, and the elimination of the issues, is 
effected by pleadings; and the costs and conduc: of the 
pleadings are thrown wholly upon the suitors, who are also 
called upon to supply the Court with reasoning and argument. 
The suitors, in these respects, are made to perform in some 
degree the functions of the Court, On the other hand, the 
Court does much for the suitors; it assists in summoning the 
defendant and the witnesses; it executes the judgment and 
puts the party entitled in possession of his property. In these 
offices the Court seems to act rather as the agent and on behalf 
of the suitor, and it may be reasonably doubted whether the 
public should be called upon to pay for the assistance given to 
the suitor in supporting his own case, or for the costs occasioned 
by the obstinacy of a suitor in evading process. -The case 
May be put thus: the suitor applies to the Court for the 
assistance of the public force; it may be said that as he wants 

it for his private he should pay for it; but the embarrass- 
ment and doubt felt by the Court in answering his application, 











arising upon a consideration of the law and the facts, is 
peculiarly the difficulty of the Court, and the imperfections of 
the law or of the judges should be made good by the public. 
Where the Jaw suit is an honest one the doubts of the judge 
are the chief difficulty and the chief expense; every good pro- 
cedure gives facilities‘ to suitors for presenting a case 
to the Court in an amicable manner with the fewest possible 
formalities and with little expense. Where the law suit is 
occasioned by the insolvency or unwillingness to pay of the de- 
fendant, it is employed merely as a process for the collection of 
debts, which though undisputed are often found to require a 
gentle pressure to enforce. In such cases the strictly judicial 
functions of the Court are seldom called into exercise, it being 
difficult if not impossible to extend litigation to a hearing, 
without a substantial ground of difference. There seems no 
reason why creditors should not be called upon to pay for the 
collection of their debts; but at the same time there seems no 
inherent anomaly in the country providing an establishment 
for that purpose. ‘There are numerous associations for the 
protection of property and trade, to which the members con- 
tribute equally for the purpose of gratuitously providing legal 
assistance to those who suffer injury. The courts of justice 
may be regarded, in one point of view, as the instruments of 
an extended association for a similar object. 

English jurisprudence in early times seems to have favoured 
the gratuitous administration of justice, but her later practice 
contradicts her early profession. The primitive conception 
of administering justice seems to have been unalloyed with 
mercenary motives. The emphatic declaration of Magna 
Charta null: vendemus justiciam, as delivered by the Crown on 
behalf of all courts of justice, seems to repudiate pecuniary 
advantage of all kinds, and to promise generally free access 
without fees. Sir E. Coke commenting on the’ Statute of 
Gloucester, which first gave costs to the plaintiff, says, that by 
this statute it may be collected that “justice was good cheap of 
ancient times, for in King Alfred’s time all writs remedial were 
granted freely.” The eagerness of the suitors themselves to 
propitiate justice with gifts may, perhaps, first have induced 
her to sell her favours; until at last she may have found herself 
compelled in self defence to exact fees impartially from both sides. 
It became a prerogative of the Crown as the fountain of jus- 
tice to levy fees on law proceedings; and the profits of courts 
of justice were enumerated as a branch of the Royal Revenue. 
Manorial and inferior courts enjoyed a similar prerogative. 
The church lent its countenance to the system by exchanging 
things even holier than justice for fees. By degrees, fees were 
enacted by judges and officials on all possible occasions, and in 
many cases the form in which they were paid assumed the 
appearance, either by grant from the Crown or by prescription, 
of a perquisite to the individual receiver and was invested with 
the rights of private property, retaining no semblance of a tax 
paid to the State. In modern times a strong reaction has set 
in against this system, both in respect of the amount of fees 
and the mode of exaction. 

With respect to the mode of exaction, fees in courts of justice 
are now universally recognised as rightfully levied only towards 
the general expenses of the court, and not for the private emolu- 
ment of any individual official. With respect to the amount 
of fees charged, a sort of compromise seems to have been 
struck between the two contrary opinions that the courts 
should be paid for by the State and by the suitors. . In all our 
courts both the State and the suitors contribute towards the 
payment of the expenses, though not according to any fixed 
general proportion. The scales of fees are from time 
to time revised and settled according to some sort of 
practical instinct determining what share should be 
cast upon one party and what upon the other. Accord- 
ing to the plan of assessment adopted, the share of the 
expenses from the suitor is spread evenly over all the proceed- 
ingsin which the courts or the offices intervene, so that the 
payments are made concurrently with the progress of the suit. 
No sort of fine is paid at the commencement or at the conclu- 
sion of the proceedings, but the -fees are levied upon the par- 
ticular step taken, and in return, as it were, for the particular 
services then rendered. 

The contribution towards the costs of the court thus assessed 
upon the suitors is obviously irreconcileable in principle with 
the free administration of justice in the widest sense of the 
term. In the result, however, there may perhaps be a nearer 
approach to gratuitous justice than at first sight appears, the 
true state of things being in some degree disguised by the mode 
of assessment. As no exact distinction is made in our procedure 
between the separate functions ofthe courtand ofthesuitor, sono 
such distinction appears in-the assesement of fees, every step in 








138 


THE SOLICITORS’ JOURNAL & REPORTER. Dec. 22, 1860," 








thes eause which must be taken with legal formality being subject 
to afee. Court fees are charged for judgments and decrees, 
and also for trials, and the proceedings connected therewith; 
and these seem beyond all'doubt to be assignable exclusively 
to the strictly judicial functions of the court, and, if the prin- 
ciples suggested above becorrect, should be free and gratuitous. 
On the other hand, thefees paid upon other proceedings simply 
executive, which might be charged to the suitor, are probably 
far less in amount than the expenses incurred and the services 
rendered, so that while some portions of the proceedings may: 
be paid for by the suitor too highly, or are such that he ought 
not to pay for at all, other portions he receives at too low a 
rate; and it is possible that in this interchange of offices the 
suitor may be the gainer, and on the whole may not beso 
heavily taxed as he appears to be. -This, however, it must be 
confessed, is at present a matter of mere conjecture. 

It would be interesting to know precisely what proportion 
of the expenses of our courts of justice is paid by the suitors, 
and. what proportion by the public. The total amount of fees 
exacted in each court may be found in Mr, Redgrave’s “ The 
Judicial Statistics.’ They are, in the common law courts, 
£58,902; in the courts of chancery, £97,984; and in the 
county courts, £215,623. But it is remarkable that in this 
collection of judicial statistics, in other respects apparently so 
complete, no return is made of the expenses of the various 
courts, It would be difficult for a private inquirer to estimate 
these expenses, in consequence of the complex manner in which 
separate portions of them are charged upon various funds. 
If complete returns of the costs of the courts were comprised 
in the returns of judicial statistics, we should be enabled to 
say what portion of the expenses was paid by the country, and 
might then draw a comparison between the positions of the 
several courts with respect to the gratuitous administration of 
justice, and ascertain whether the suitors in one court are more 
favoured than those in another.. The returns of Mr, Redgrave 
show that in proportion to the total sums in litigation, the 
Court of Chancery is far the most favoured tribunal, and the 
snitors are the worst off in the county courts, as might be ex- 
pected from the smallness of the sums there in dispute. There 
is much reason for supposing that the courts stand in 
the same relative position with respect to the proportions of the 
cost of administering justice contributed by the suitors in each, 
and’if so, there would seem to be no comparative grounds- for 
granting further relief to the suitors in chancery, or for casting 
additional burdens on suitors in the county courts; but, on the 
contrary, justice would seem to require that they should all be 
placed as nearly as possible on the same footing, and that fees 
should either be diminished in the county courts, or increased in 
the courts of chancery. Notwithstanding that the county 
courts may still be more highly taxed comparatively than the 
courts of common law, and the courts of chancery, they have 
nevertheless been a great boon to the country, because they 
have introduced a scale of taxation more commensurate with 
the small amounts of the debts, and when complaint is made 
of the large sum these courts cost the country in comparison 
with the total value of the debts and property dealt with, it 
should be remembered that the amount in dispute is a very 
imperfect test of the cost of litigation. The complaints res- 
pecting these courts that they supply too great facilities for 
recovering debts, sufficiently answer themselves. The disuse 
of professional assistance for the collection of debts is a proof 
of the simplicity and efficiency of the procedure. The increase 
of lawful trades and businesses such as those of hawkers and 
loan societies, which could not be carried on without the aid 
of these courts, must be beneficial to the public. Indeed, it is 
difficult to conceive what evil can arise from the utmost facility 
being extended to the recovery of debts. 


In the discussion which ensued upon this subject, several 
speakers referred to the important distinction between conten- 
tious law suits, such as were contemplated in the paper read, 
and quasi law suits, instituted merely for administrative business 
connected with property and other rights, such as the chief 
business in the courts of bankruptey, some branches of Chan- 
cery jurisdiction, the business in the Probate Court, and some 
speakers included the Matrimonial Court. The general feeling 
seemed to be that law proceedings of this character, like mere 
conveyances, were not only open, but suitable for taxation, even 
for general purposes of the revenue, In other respects the tone 
of the discussion was, generally speaking, in accordance with 
the views taken by the reader. 
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University Lntelligence.s 
CAMBRIDGE, Dec. 10. 


The following subjects of examination for honours in law 
have been issued for December, 1862. 


Roman Law.—Cicero, Pro Quintio; Digest, Book 44; Gaius - 
and Justinian’s Commentary and Institutes; for translation, 


The paper of questions on the Roman Law will be 
principally from Linley’s Jurisprudence, Part IL, Chapters j, 


iv., V. 
English Law.—{a) Blackstone, Vol. III, any recent edition 


that follows the original arrangement: (b) Chandelor v. Lopns 
(2 Croke), together with the notes in 1 Smith’s Leading Cases; 


Pasley v. Freeman (3, T R:), together with the notes in 9? 


Smmith’s Leading Cases. 

English History.—The reigns of James I, and Charles L, 
with special reference to the Statute Book and Hallam’s Con. 
stitutional History; State Trial, Earl of Stratford (Howell's 
State Trials); see also Rushwor th and Nelson. 

International Law.—International Rights of States in their 
Hostile Relations, see Wheaton’s Elements, to be compared with 
Phillimore’s International Law; Treaty of Paris, 1856. 


> -- 


Tue Hapeas Corpus 1n Itaty.—The following letter 
from Count Cavour is in reply to a communication addressed 
tohim by Mr, Edwin James, M.P., on the subject of the in- 
troduction of a law analogous to our “ Habeas Corpus,” and of a 
measure for the institution of a tribunal for immediate publig 
investigation into all charges of a penal nature similar to that 
in use by our police magistracy ;—* Ministry of Foreign Affairs, 
Turin, Nov. 29,—Dear Sir—I hasten to thank you for the 
letter in which you have suggested to me the introduction of 
the law of ‘ Habeas Corpus’ into the system of Italian legisla- 
tion. Iam fully aware of the importance of that guarantee of 
individual liberty, and I beg to assure you that we haye already 
made great advanees in that direction. According to the pre- 
sent state of our law, every prisoner must within 24 hours be 
examined by some judicial authority, who, in pursuance of by 
no means arbitrary rules, either orders the immediate discharge 
of the accused, with or without bail, or continues his arrest, at 
the same time taking steps for placing him at once on his trial, 
Every illegal arrest, duly proved, subjects the functionary who 
shall have caused it to inquiry and punishment. At the same 
time, I quite acknowledge that the direct judicial action given 
by the law of ‘ Habeas Corpus’ to persons illegally arrested 
assures more completely the: liberty of the individual, I will 
at once bring the subject under the notice of my colleague, the 
Keeper of the Seals, within whose special province are all ques- 
tions of penal legislation; and I have no doubt that he will 
propose to the Parliament to approximate as nearly as possible 
tothe law of Eng.and in this matter. My colleague, Min- 
ghetti, is preparing a law which will confer most complete self- 
government on all the provinces and communes, In. this 
matter, also, it is our endeavour to accomplish by other means 
the same results which England, the classical mother of all 
liberty, has already achieved. Allow me to renew to you, 
with thanks for the interest you take in the cause of Italy, the 
assurance of my most distinguished consideration.—C. Cavour: 
To Edwin James, Esq., M.P., &c.” 


Tue Crystan Patace.—This popular place of resort is 


likely to be the scene of great ‘gaiety this Christmas. The. 


movement for making Monday a general holiday has met with 
so much success that the company has determined to commence 
the usual Christmas festivities on that day instead of on Box- 
ing-day, as hitherto. ‘The centre transept and naves of the 
Palace have been beautifully decorated, and a variety of amuse- 
ments will be provided for the visitors. Additional facilities 
for railway communication are now offered by the ‘opening of 
the Victoria Station, as well as the line to Canterbury, which 
passes through’ the ’Crystal Palace Station. The Palace will 
be open as usual on Christmas day itself from nine till dusk. 
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FRarviages and Deaths. 
MARRIAGE. 


BUDD—BEDWELL—On Dec. 18, Thomas Hayward, son of Thomas Wil- 
liam Budd, of No, 13, Norfolk- crescent, Hyde-park, Esq., to Clarissa, 


poe a of the late Francis Robert Bédw ell, Esq ; one of the Registrars 


of the Court of Chancery. 
Patan, Wing, con ‘Dee, : 13, Bepterick mM. Darley, Esq., Barrister- 
at-Law, eld, count; icklow, to Lucy Forrest, daughter of Syves 
ter John Brown, Esq E Melbourne, Australia, , 
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ID—PELLEREAN—On Oct. 12, Emily, daughter of the late 
a -street, to Etienne Pel! 

yAYAULACE -on Dec. 13, James Henry Patteson, Esq., Bar- 

Law, of the Middle ie Tomapie, son of the Right Hon. Ny J. Patte- 

bingy Shad Annie, daughter of the late Rev. T. H. Wallace, 

rt Beg Devon Dec. 18, Thomas Sismey, Esq., of Serjeant’s- 

: Fleet-strees, to Mary Ann, daughter of Thomas Boulton, Esq., of 
’ 






'—HEATH—On Dec. 18, as Turney, Esq., of Mardlin Bury 
, Therfield, Herts, to F Emma, daughter of Edward Heath, 





By, Solicitor, Manchester, 
: DEATHS. 


gAMLBY—On Dec. 17, at 18, Lincoin’s-inn-fields, George Bailey, Esq.» 
Curator of the Soane Museum, in his 69th year. 
BLUCK—On Dec. 11, at Tranmere, aged 16, Matilda, daughter of Edward 
., Solicitor. 


tbe Dec, 16, aged 68, —_ Warner pane ee Esq., of Gray’s- 
inv, one of Her Majesty’s Justices of the Peace for Suffol 
so0TT—On Dec. 14, aged 17 months, Ada, daughter of john Scott, Esq., 
@olicitor, King William-street, City. 
Dee. 8, in the 69th of his age, Mr. William Spires, for 
of ee td, Ba nolltton years ae and confidential clerk in the office 
-» Solicitor, m. 
ae Dee. 12 , James Canning, eldest son of James Ure, Esq., Solicigor, 
Birmingham. 


——>—_ 


Gaelaimed Stock in the Sank of England, 
the Amount of Stock heretofore ami | in the following Names will be 
wansferred to the Parties claiming the 


same, unless other Claimants 

appear within Three Months :— 
Joun Witi1am Ropert, Perpetual Curate of Quorndon, Leicester- 
‘and Matrarw Basincron, Banker, Leicester, £300 Consols.— 
by Rev. Joun Borer and Josern Bover, executors of Rev. 
John William Robert Poyer, who was the survivor, who have claimed 





















anne. Awysette, Spinster, Streatham, £105 4s. 9d., New Three per 
ec by the said ANNETTE BRAKSPEAR. 

Eviza, wife of Rev. Henry Fardell, of the Vicarage, Wisbeach, 

15s, id. New Three per Cents. —Olaimed by Exiza FARDELL, 







J AMES Grieve, Gent., Highbury-place, Ricnarp Smrru, Gent., 
"s-fields, JonatHin Fox, Merchant, Cheapside, and Davip 
Sitversmith, Foster-lane, £4,000 Imperial Three per Cents.— 
by Freperick Hatsey Janson, one of the executors of Robert 
Bayley, who was the general executor of the said Richard Smith, 

ho was the survivor. 
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Sughsh MPunds and Railway Bock 
(Last Official Quotation during the week ending Friday evening.) 












Enouisn Fonps. Rat_ways — Continued-| 





Shrs. 

Bank Stock .,....-+| 233 |/Stock) Ditto A. Stock....| 106 
Sper Cent. Red. Ann..| 92% |/Stock| Ditto B. Stock....| 134 
3 per Cent.Cons. Ann.) .. |geock| Great Western ......| 743 
New 3 per Cent. Ann.,| 92§ Stock | Lancash. & Yorkshire | 120} 
i 24 per Cent. Ann.) .. 'Stock | London and Blackwall.| 64 
Conseils foraccount ..| 92% ''stock! Lon.Brighton& 8.Coast| 118 
India Debentures, 1858... || 95 |Lon. Chatham & Dover] 53 

Ditto 1859.) .. | Stock! \Londonand N.-Wstrn..| 102 
India Stock ..... esses] +e tiStock;/London & S.-Westrn.| 954 
India 5 per Cent. 1859.) -- Stock! Man. Sheff. & Lincoln..| 54 
{ndia Bonds ‘ £1000) ..| 10 dis.//gtock| Midland ........ 135 































Do. (under £1000).....) ++ ||Stock! Ditto Birm. & Derby 110 
Exch. Bills (£1000)...|  -. Stock|Norfolk........+ss0++) 57 
Ditto (£500)....| 2 dis.|/Stock|North British ........| 65 
Ditto (Small) ..| 2 dis.|/stock|North-Eastn. (Brwek.)| 105 
Stock} Ditto Leeds .....,) 65 
954 
Rattiwar Srock. +} 103 
Sirs, Stock|Oxford, Worcester, & 
Sock! Birk. Lan, & Ch. June.) 83 Wolverhampton ..j .. 
Bristol and Exeter....| 10! |/Stock|Shropshire Union ....| 52 
Stock! Cornwall ............ I Stock|South Devon ........) 44 
Rast Anglian ‘ 17§ ||Stock/South-Eastern ......| 87 
Stock} Eastern Counties . 54 ({|Stock/Sonuth Wales ........| 62 
Stock| Eastern Union A. Stock 38 |\Stock/S. Yorkshire & R. Dun} 80 
Sock} Ditto B. Stock....| 29 25 |Stockton & Darlington| 434 
Stock|Great Northern .,....| 110} ||Stock) Vale of Neath ......| 69 


























| 
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London Gazettes. 


Professional Partnership Dissolved. 
Fripay, Dec, 21, 1860. 


Matrnew ALEXANDER, and GroRGE —— Attornies & 
Solicitors, Birmingham; by mutual consent. Dec. 19 


UH indings-up of Joint Stock Companies. 
TuespaY, Dec. 18, 1860. 
Mirnz Genprat Lire Assurance, ANNUITY, AND Famity ENDowMENT 
qoessnee. —The Master of the Rolls, on Dec. 12, appointed Robert 
rding, of 3, Bank-buildi nee, London, and 5, Serle-street, Lin- 
ca hey Accountant, to be official manager of this com- 



















lerean, Esq., of | 





Liarrep In BANKRUPTCY. 
Haprretp’s Parent Cask AND Packace Company (Limitep).—Mr. Com. 
Perry has appointed Monday, Jan. 7, at 12, at Liverpool, to settle the 
list of contributories of the said company. 


Farpay, Dec, 21, 1860. 


MERCANTILE GUARANTEE AND AssurANcE Oompany.—V. ©. Wood will 
proceed, on Jan. 9, at 1, to settle the list of contributories of this Com~ 


pany: ‘ 
NAnTiLe VaLe Stare Company.—The Master of the Rolls purposes, on 
Jan, 15, at 12, tomake a call on all the contributories of this Company 
for 1s. 6d. per share. 
LimiITeD IN BANKRUPTCY. 
ConporaTion Restaurant Company (Limitep).—Commissioner Evans, 
will sit on Jan. 22, at 12.30, at Basinghall-street, to make a dividend of 
the estate of the said company. 


Crevitors under 22 & 23 Vict. cap. 35. 
Last Day of Claim. 
TuespaY, Dec, 18, 1860, 

Barry, Sir Caartes, Knt,, Old Palace-yard, Westminster, and the Elms, 
Clapham, Surrey. (Solicitor notnamed.) Feb. 11. 

BowMan, Marcaret, Licensed Victualler, formerly of 3, Mayfield Bootle, 
and late of 78, St. Anne-street, Liverpool. Wright & Hunter, 6, Bruns- 
wick-street, Liverpool. 

Bowman, Witt1am, Licensed Victualler, formerly of 3, Mayfield Bootle, 
and late of 78, St. Anne-street, Liverpool. Wright & Hunter, 6, Bruns- 
wick-street, Liverpool. Feb. 14. 

BRADBORNE, JOHN, Maltster, Muxton, Lilleshall, Salop. R. Pearce, Whole- 
sale Brewer, Market Drayton, Salop, and 3, Winnall, Farmer, Muxton- 
bridge, Lilleshall, Executors. March 25. 

CuaYTon, WILLIAM Rax, Clerk, Norwich, Goodwin, Solicitor, Norwich. 

Feb. 1. 

Drrine, Rev. Osmonp, Clerk, Rectory, Edworth, Bedfordshire, but lately 
staying at 6, Upper Seymour- street, Portman- square, Middlesex. Par- 
kin & Pagden, Solicitors, 5, New-square, Lincoln’s-inn, Jan. 31. 

GLAENTZER, GEORGE, Hatter, 55, Piccadilly, Middlesex. Lucas, Solicitor, 
25, Lineoln’s-inn-fields, London. Feb. 1, 

GouDEN, SAMUEL, Farmer, Benwick, Isle of Ely, Orton, Solicitor, March, 
Cambridgeshire. Jan. 16, 

Huxart, Rosert, Maitster & Brewer, Bedford, Bedfordshire. Turnley & 
Sharman, Solicitors, Bedford. Jan. 31. 

JEFFERY,»ANN, Widow, Canterbury-road, Folkestone. G. Fielding, Soli- 
citor, 3, Stroud-street, Dover. Jan, 6. 

Masser, Sarau, Spinster, Selby, Yorkshire. J. L. Haigh, Solicitor, Wide- 
Street, Selby. Dec. 1. 

Roppe, Prerre, otherwise JuLes Fexix Roppsg, Gent., Bedford. Turnley 
& Sharman, Solicitors, Bedford. Jan. 31. 

SALMON, CHRISTOPHER, Gent, West Hartlepool, Durham. Crosby, Solicitor , 


Stockton. Feb. 1. 
Friar, Dec, 21, 1860. 

Brown, Epwarp, Uxbridge, Middlesex. Shackel ». Brown, M.R. Jan. 18, 

Cuapman, Eve, Widow, Binbrooke, Lincolnshire. Clark #. Clark, V. C. 
Stuart. Jan, 21. 

CHARLTON, WILLIAM, Ng Pee Derbyshire. Fox v, Chariton, 
— C. Kindersley. Jan. 1 

, Lypra, Spi A hester, Kent. Goullee v. Bowmer, V.C. 

—— Jan. 10. 

Coucne, Epwarp, Sera, Budleigh, Devonshire. 
Morgan v. Bignell, V. C. Wood. Jan, 1 

Daz, Rev. Jeremy, Clerk, Hetherset, Norfolk, Day v. French, V. C. 
Stuart. Jan. 16. 

Frewin, James, Gent., 28, Dorchester- place, Marylebone, Middlesex. 
Frewin v. Higgs, V. C. Wood, Jan. 7. 

Gapsury, Tuomas, Gent., 16, Austin-street, Bethnal-green, Middlesex. 
Kennett v. Gadbury, V, C. Kindersley. Jan. 21, 

Orr, WittiaM SoMERVILLE, Publisher, Amen-corner, Paternoster-row, 
London. Pritchard v. Tupling, Tupling v. Hodgson, Jan. Il, 

Smrro, Jonny, Innkeeper, Black Horse Inn, St, Clement, Oxfordshire. 
Smith v, Springthorpe, V. C. Kindersley. Jan. ‘31. 

Soamg, Sir Péerer Soame Jonn Evenarp BuckworTtH HERNE, Bart., Hey- 
don, Essex. Soame v. Procter, M.R. Jan. 18, 

Truss, ALEXANDER, Gent., William-terrace, Commercial-road, Old Kent- 
road, Surrey. Bouquet v. Gould, V. C. Stuart. Jan. 21. 


(County Palatine of Lancaster.) 
Farway, Dec. 21,1860, 
M‘Courpy, Exten, Widow, Edge-hill, Liverpool. Angus v. Jones, Regis- 
trar of Court, 1, North John-street, Liverpool. Jan, 16. 


Creditors under Estates in Chancery. 
Last Day of Proof. 
TuespaY, Dec. 18, 1860. 

Baker, Davip, Leather Cutter, Kidderminster. Dow v. Baker, V.C.K. 
Jan, 22. 

GerpisH, SaMvEL, Yeoman, Bitton, Gloucestershire. Gerrish v. Gerrish, 
V.C.K. Jan. 15. 

Guest, RoBertT go Gent,, Edgbaston-place, Birmingham. Guest v. 
Richards, V.C. Jan. 12, 

HANDLEY, hte s Coal Master, sane Stoke-upon-Trent, Staffordshire. 
Dean v. Handley, V.C.W. Jan. 1 

Kine, FREDERICK BENJAMIN, con. Same House, Charter House-square, 
Middlesex. King v. Brown, V.C.W. Jan. 7. 

Peters, Jostan, Stone Mason, Pieirepont-row, Islington. Mark v. Kent, 
M.R. Jan. li. 

Reep, James, Master Mariner, late of the merchant ship Hawatha. Rowell 
v. Rowell, M.R. . Jan. 14. 

Rimmer, WiLt1AM, Gent., Gurston, Lancashire. Rimmer v. Rimmer, M.R, 
Jan. 11 

Samira, Joun, Esq., Tanfield Lodge, Horsham, Sussex. Hartley v. Smith, 
V.C.S, Jan. 16. 

TizBusy, Joun, Job Master, Hatch End, Pinner, and 48, Mount-street, 
Grosvenor-square, Middlesex. Tilbury v. Tilbury, V.C.S. Feb. }. 

TuRNER, SAMUEL, Master Bricklayer, Lavenham, Suffolk, Turner v. Tur- 
ner, V.C.K. Jan. 30 
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Farmar, Dec. 21, 1860. a 


Appis, Timotny, 12, York-place, Stepney, Middlesex. Ewens, Soli- 
citor, 61, Moregate-street, E.C., London. Feb. 17. 

BricinsHaw, WiLL1AM Davis, formerly Farmer, ‘Amerden-farm, Taplow, 
Bucks, and late Gent., Huntercombe-cottage, Burnham, Bucks. Brown, 
Solicitor, Park-road, Maidenhead. March 1. 

Brown, JAMEs, Innkeeper & Fishmonger, og tN North- 
umberland. W. & B. Woodman, Solicitors, Morpeth, Feb. 6 

Bostock, DorotHy, Widow, formerly of Stoke-upon-Trent, put late of 
Uttoxeter, Staffordshire. Hand, Solicitor, Uttoxeter. March 1. 

Bostock, Lewis, Gent., Stoke-upon-Trent, Staffordshire. Hand, Solicitor, 
Uttoxeter. March 1. 

Davis, Jonn, Merchant, Hounsditch, London, and of Hyde-house, Thorne- 
road, Clapham-park. Simpson, Samuel, & Emanuel, Solicitors, 31, New 
Broad-street, London. Jan. 18. 

Hart, Mavrice, Esq.,77, Gloucester-place, Hyde-park, Middlesex. Lindo, 
Solicitor, 17, King “Arms-y: ard, Moorgate-street. Jan. 20. 

Lycon, General the hcoamnkts EDWARD Pywpak, Spring-hill, Worcester- 
shire, and 12, Upper Brook-street, Grosvenor-square, Middlesex. T.F. 
and H. Walford, Solicitors, 27, Bolton-street, Piccadilly. March 1. 

Mason, SAMUEL, "Saddler, ‘Weaverham, Cheshire. Dunstan, Solicitor, 
Northwich. Feb. 1. 

Pampuin, Mary, Toll Collector, Godmanchester, Huntingdonshire. 
Hunnybun, Solicitor, Huntingdon. Feb. 1. 

Youne, Rosert, Farmer, Knockholt, Kent. Withall, Solicitor, 7, Parlia- 
ment-street, Westminster. Feb. 5. 


Assignments for Benefit of Creditors. 
TuespaY, Dec. 18, 1860, 


Asuwin, Epwarp, Leather Factor, Birmingham. Dee.4. Sols. Badham 
& Brookes, High-street, Tewkesbury. 

BucKLEY, JAMES, Spinner & Waste Dealer, Oldham. Dec. 3. Sol. Pon- 
sonby, Oldham, 

Davis, James, Builder, 35, Upper Baker-street, Regent’s-park, Middlesex. 
Nov. 22. Sol. Hackwood, Walbrook. 

GEEVE, Jonn Henry, Music Seller, Kingston-upon-Hull. Nov. 21. Sol. 
Moxon, Lincoln’s-inn fields. 

Hamitton, Ropert Proup, Farmer, North Otterington, Yorkshire. Dec. 
12. Sol. Rider, Thirsk. 

Lamren, Taomas, Linen Draper, Alfred House, Newington-causeway, 
Surrey. Nov. 26. Sol. Baylis, Church-court-chambers, Old Jewry. 
LyTxcog, Joan, Licensed Victualler, Warrington. Dec. 3. Sol. Stanley, 

Bank-street, Warrington. 

Maxgspen, Bessy, Grocer, Trinity-street, Leeds. Nov. 29, Sol. Markland, 
Leeds. 

MessentT, CHARLES RAFFLE, Linen Draper, Croydon, Surrey. Nov. 20. 
Sol. Linklater,7, Walbrook, London. 

Morean, THOMAS, ‘Grocer, Draper, & Ironmonger, Aberdare, Glamorgan- 
shire, and Trecastle, Breconshire. Dec. 3. Sol. Smith 

ScHUHMANN, SicismunD, Cotton Manufacturer, Burnley, and Manchester, 
and Bradford. Nov. 30. Sols. Langford and Marsden, 59, Friday- 
street, Cheapside ; Sale, Worthington, Shipman, & Seddon, 29, Booth- 
street, Manchester. 

SmitH, James, Draper, Blaenavon, Monmouthshire. Nov. 27. Sol. 
Girling, 3, Small-street, Bristol. 

‘WanrbEN, THomas, Builder, Sheffield. Dec. 13. Sol. Marsh, Sheffield. 

Youne, GEORGE, Baker & ‘Shopkeeper, Bruton, Somersetshire. Nov. 27. 
Sol, Dyne, Bruton. 

Fripay, Dec. 21, 1860. 

BAtLaRD, Henry, Watchmaker & Jeweller, Cranbrook, Kent. Dec. 12. 
Sol. Williams, Cranbrook. 

em) Martruias, Yeoman, Lydeard Farm, Broomfield, Somersetshire. 
Dec. 6. Sol. Pain, Bridgwater. 

Burcess, ALFRED, Farmer, Wortham, Suffolk. Nov. 28. Sol. Hazard, 
Redenhall, Harleston, Norfolk. 

Buxton, Joun, Saw Manufacturer, Sheffield. Dec. 14. Sol. Unwin, 42, 
Queen-street, Sheffield. 

Donnison, James, Underwriter, Lloyd’s Coffee-house, London. Nov. 23. 
Sols. Cotterill & Sons, 32, Throgmorton-street. 

Downes, WittiamM, Baker & Grocer, Ghildford, Surrey. Nov. 27. Sol. 
Lovett, Guildford. 

Hoimarr, Henry, Sugar Refiner, 13, Finch-street, Whitechapel, Middle- 
sex. Nov. 26. Sols. Wright & Bonner, 15, London-street, Fenchurch- 
street. 

M'Ciure, Peter, Shopkeeper, Wistanstow, Salop. Dec. 14. Sols. Kough 
& Son, Shrewsbury. 

Moore, Joun Samvet, Cabinet Maker, 25, Curtain-road, Shoreditch, and 
29, Bridport-place, Hoxton, Middlesex. Dec. 15. Sols. Hoppe & Boyle, 
3, Sun-court, Cornhill. 

, Srernen, Cooper, Pump-street, Oldham-road, Manchester. Dec. 

0. Sol. Andrew, Manchester. 


Bankrupls. 
Tuespay, Dec. 18, 1860. 


Cousens, Tomas Baciey, Underwriter, Lloyd’s Coffee-house, and 3, St. 
Michael’s-alley, London. Com. Holroyd: Jan. 1, at 12; Feb. 5, at 1; 
Basinghall-street. Off. Ass. Lee. Sols. Linklater & ‘Hackwood, 1, 
Walbrook, London. Pet. Dec. 17. 

Gronce, Joun, Licensed Victualler, ee Pemberton-row, London. Com. 
Holroyd: Jan. 1, at 2.30; and Feb. 5, at 2; Basinghall-street. Off. 
a Edwards. Bol. Smith, 13, ‘Tokenhouse- ~yard, London. Pet. Dec. 


0 Tuomas, Cabinet Maker, Cardiff, Glam: ire. Com. Hill: 
Jan. 1, and Feb. 5, at 11; Bristol. Off. Ass. Miller. Sols. Bevan, 
Girling, & Press, Bristol. Pet. Dec. 6. 

Ines, Patzir, Artificial Manure Manufacturer, Moretown Ringwood, Hants. 
Com. Fonblanque: Jan. 2, at 1.30; and 29, at 12.30; Basinghall-street. 
Off. Ass. Btansfeld. Sols. Morris, Stone, & Co., Moorgate-street-cham- 
bers, London. Pet. Dec. 15. 

Rozson, Georoe, Saddler, Handsworth, Staffordshire. Com. Sanders: 
dan. 7, and 28, at 11; Birmingham. Of. Ass. Whitmore. Sols. 
ante Allen, Birmingham, or Caldicot & Canning, Dudley. Pet. 

14 


Secians, Joun, Manufacturing Chemist, Newton-heath, Manchester 


NowLan 
10. 





(John Sellars & Co.), Jan. 3 and 22, at 12; Manchester. Off. Ass. 
Pott. Sols, Kershaw & Bullock, Manchester. Pet. Dec. 11. 


——— 

Stark, Cuarves, & Witt1am Srark, Corn and Cheese Factors, taar 
Somersetshire. Com. Hill: Dec. 31, and Jan. 29, at 11; pratt 
A Ass. Acraman. Sols. Clark, Fussell, & Pritchard, Bristol Pe, 

ic. 

FF aed Epwarp, Builder & Joiner, Wrexham, - pentghshire. Com 
Perry: Dec. 31, and Jan. 18, at 11; Liverpool. Of. Ass 
Sols. Jones, Wrexham, or Evans, Son, & Sandys, verpool, ra 

Wits, Wit1r1am New.anp, Chemist & Hop Planter, Farnham, Surrey 
Com. Holroyd: Jan. 1, at 2; and Feb. 5, at 12; hall-street, 
ow. Ass. Lee. Sols. Dynes & Harvey, 6, Lincoln’s-inn-fields, Pa, 


17. 
Youne, FREDERICK, Woollen Warehouseman, 29, ‘at 13; Besinghelaeee 
Walbrook, lane 


Com. Fonblanque: Jan. 2, at 12.30, and 29, at 12 
Off. Ass. Graham. Sols. Linklaters & Hackwood, 1, 


Pet. Dec. 13. 
Fripay, Dec, 21, 1860. 

Brooks, James, & Samvet Pirrs, jun., Wholesale Ironmongers, 
Thames-street, London. Com. Goulburn: Dec. 31, 
at 12; Basinghall-street, London. Off. Ass. Pennell. 
Strand, London. Pet. Dec. 10. 

Dopp, GEorcE, Shoe Dealer, Tunstall, a 
Jan. 10, and Feb. 2, at 11; Birmingham. Of. 

Smith, Birmingham, or Harding, Burslem. 

Fovtkxes, Henry, Cab and Omnibus Proprietor, & | » 3, 
John-street, Union-street, Kennington-road, Surrey. Com. Goulburn; 
Dec. 31, at 2.30; and Feb. 4, at 12.80; Basinghall-street. of. Au, 
Pennell. Sol. Grant, 37, Nicholas-lane, London. Pet. Dec. 1 

Gray, Joun, & Joun ROBERT HENSON, be apse ty Undertakeri, & 
Builders, Epsom, Surrey (Gray & Henson). Com. Holroyd: Jan, 1, a 

Sol. Michael, 


at ant 


3; and Feb. 5, at 2; Basinghall-street. Off. Ass. Lee. 
1, Old Jewry, London. Pet. Nov. 8. 
GrimMETT, GeorcE, Corn Dealer & Commission Agent, 
Com. Sanders: Jan. 14, and Feb. 11, at 11; Birmingham. Of, dy, 
Whitmore. Sol. Smith, Birmingham. Pet. Dec. 20 
HInbDLe, ane Builder & Timber Dealer, ea Lan 
Perry: 1, & Jan, 33, at 11; Liverpool. 4 


Yates, jun., S Fenwick-street, Liverpool. 

Hopeson, JAMES. LEYLAND, Money Scrivener, Manchester. Com. Jemmett: 
Jan, 3 & 30, at 12; Manchester. Of. Ass. Hernaman. Sols. Thom 
& Wharton, Dickinson-street, Manchester. Pet. Dec. 19. 

Rwer, Wititam, Provision Dealer & Grocer, Tunstall, Staffordshire, 
Com. Sanders: Jan 10, and Feb. 2, at 11; Birmingham. Of. du, 
sey Sols: Smith, Birmingham, or Harding, Burslem. Pg, 

c. 18. 

Sampson, WILLIAM, Innkeeper & Maltster, Saint Thomas the Aj 
Highampton, Devonshire. Com. Andrews: Jan. 3, and 30, at 12; 
Exeter. Of. Ass. Hirtzel. Sol. Terrell, Exeter. Pet. Dec. 1 

ScnEencx, Joun Jacos, Merchant, 179, Gresham House, Old rock iti 
London (John J. ‘Schenck, & Co.) Com. Holroyd: Jan. 8, and Feb, 
12, at 12; Basinghall-street. Off. Ass. Lee. vg F Np ae 
& Robins, 9, Tokenhouse-yard, London. Pet. Dec. 1 

Srracuan, Joun, Common Brewer, Deccusenuentans: 

Jan. 8, at 11.30; and Feb. 12, at 12; Newcastle-upon-Tyne 
Baker. Sols. Scaife, Royal-arcade, ‘Newcastle-upon-Tyne ; inne 
& Simpson, 17, Gracechurch street, London. 

Witxins, Freperick, Egg Merchant, 4, Gloster-terrace, New-road, 
Whitechapel-road, Middlesex. Com. Holroyd: Jan, 8, at 2.30; and 
Feb. 12, at 2; Basinghall-street. Of. Ass. Edwards. ” Bol. Simpson, 
13, Wellington-street, London-bridge, London. Pet. Dec. 12. 

Wirkinson, Grorce, Joiner & Builder, Macclesfield. Com. Jemmett: 
Jan. 3 and 23, at 12; Manchester. Of. Ass Fraser. Sols. Parrott, 
Colville, & May, Macclesfield. Pet. Dec. 19. 

Winter, James, Surgeon & Apothecary, Rosslyn-terrace, Hamtpstesd, 
Com. Evans: Jan. 3, at 1; and 31, at 12; Basinghall-street. Of. Aus. 
Johnson. Sol. Stopher, 36, Coleman- street, City. Pet. Dec. 20, 

MEETINGS FOR PROOF OF DEBTS. 
Turspay, Dec. 18, 1860. 

Dicxins, Witt1aM, Shoe Manufacturer, Daventry, ‘Northamptonshire. 
Jan 9, at 11; Basinghall-street.—Doye, Peter, Sail Maker, 74, Wap- 
ping-wall, Middlesex. Jan. 10, at 11; Basinghall-street.—Epmonps, 
‘Wit11aM Henry, Horse Dealer, Miller, and Baker, Wroughton, Wilts 
Jan. 10, at 11; Bristol.—Hancorn, THomas, Timber Merchant, Here- 
ford. Jan. 16, at 11; Birmingham.—Heap, SamveL, Upholsterer and 
Furniture Dealer, Woodbridge, Suffolk. Jan. 12, at 1; 
street.--Hopxins, ALFRED Epwarp, Law Stationer, 20, G 
street, London, and Shrewsbury. Jan. 10, at 12.30; Basinghall-street. 
Jones, JonN Witson, Commission Merchant, Liver Dec. 31, a 
11; Liverpool.—PeREIRA, StLvaNno Francisco Luis, and Joun Gaant, 
Wine Merchants, 91, Great Tower-street, London (Pereira and Grant). 
Van. 10, at 1; Basinghall-street—Prrr, Witt1aMm, Hosier, 11, Bishops 
gate-street, Without, London. Jan. 10, at 2; - 
RusseLL, Joun Tuomas, Linen Draper, Northampton. Jan. 8, atl; 
Basinghall-street.—StaRkEy, James, Builder, 75, Horseferry-road, 
Westminster, Middlesex. Jan. 15, at 1; Basinghall-street.—Wamatst, 
Puivip, Taomas HAMMERSLEY, and FREDERICK AMMERSLEY, Manu- 
facturers, Leek, Staffordshire (Wamsley, Hammersley & Co.). Feb.1, 
at ll; Birmirgham. —Watrs, WittiaM, Builder, Southam, W: 
shire. Jan. 16, at 11; Birmingham.—Wauutre, Ropert Dennis, ant 
Joun Grecory, East India Army Agents and Bankers, 11, Haymarket, 
Middlesex. Jan. l,at 2; Basinghall-street.—WiLLiaMs, Jou, Chemis, 
Druggist, Printer, Bookseller, and Stationer, Horsley Heath, Tipton, 
Staffordshire. Jan. 24, at 11; ’ Birmingham. —Youne, Witt1am OastoN, 


Ship and Insurance Broker, Underwriter, and Merchant, 4, Sun-court, 
Cornhill, London, also 54, Cross-street, Manchester, and of 19, Dale 
street, Liverpool. Jan. 15, at 1: Basinghall-street. 


Fripay, Dec, 21, 1860. 

Atackx, Samvugt, Builder, Leeds. Jan, 11, at 11; Leeds.—FuLrom 
Josern, Brewer, Manchester. Jana2, at 12; Manchester.— GUTKIND, 
MAXIMILIAN, Merchant, 39, Noble-street, London (M. Gutkind & Co.). 
Jan. 11, at 1; Basinghall-street.—TuansuLL, Epwarp, Shipowner, 
West Hartlepool. Jan. Il, at 12; Newcastle- upon-Tyne.— Wand, 
Ropert Crarke, Linen Draper, Queen!’ 's-terrace, Mariborou h-road, 
Chelsea, Middlesex. Jan. 11, at 12.80; er a “od 
} rar Cattle Dealer, Fulshaw, Chester. 24, at 13; 
chester. 

















































































Dec. 29, 1860. 


We cannot notice any communication unless accompanied by the 
name and address of the writer 


#.*Any error or delay occurring in the transmission ofthis 
Journal should be immediately communicated to the Publisher. 
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CURRENT TOPICS. 

The Lord Chancellor’s dissertation upon long judg- 
ments, and upon the importance of having them written 
in complicated cases, has given rise to a discussion in the 
morning journals of a more animated character than is 

rally produced by extra-judicial observations in 
Court of Chancery. It is not often, however, that 

a Lord Chancellor takes to task one of his judicial 
subordinates for the manner and style in which he 
delivers his decisions—decisions, moreover, which are 
in themselves the subject of general admiration. The 
Times, in a leading article upon the subject, while 
admitting the distinguished judicial ability of Vice-Chan- 
eellor Wood, agrees in the main with what Lord Camp- 
bell has said, and finds no fault with the occasion or the 
manner in which the lecture was delivered. The Daily 
News, on the other hand, is of opinion that not only 
should every judge be permitted, without observation, to 
deliver his decisions in a manner most consistent with 
his‘own habits of mind, and, therefore, most likely to 
be conducive to a good result; but that the Lord Chan- 
eellor—having no right by virtue of his office, 
and being hardly qualified by reason of his 
tive inexperience in the business of the Court 

of Bhance —ought not to make a public state- 
ment which must necessarily be hurtful to the 
distinguished judge against whom it is directed. It 
has also been remarked that extra-judicial observations 
of such a character, by one member of the court upon 
another, are likely to lead to unseemly personal dissen- 
sions in open court, and, therefore, that they tend to 
interfere with that judicial calm which is essential to 
the even course of justice. We have not thought it 
right or becoming in us to offer any opinion whatever 

m either the right or the good taste of the Lord 
Chancellor, in publicly making the observations which 
have been the subject of so much comment. We believe, 
however, that the general feeling of both branches of 
the profession is opposed to an over elaboration of 
seamen and is in favour of having them committed 

writing by the judge, in important cases—where it is 
desirable that the decision should be expressed with 
that caution and preciseness of language which is some- 
times necessary in discussing questions of law, and 
which is scarcely ever attainable by extempore speakers. 





Mr. Henry Thring has been appointed to succeed 


. Mr. Coulson as parliamentary draftsman to the Home 


Office—at least, such is the form of the announcement 
which has appeared in an official journal. There is no 
intimation whether this appointment is to be considered 
as indicating an adherence on the part of the 
Government to the hap-hazard, unsystematic, but most 
expensive, procedure which it has adopted for many 
years past. It is well known that although Mr. Coul- 
son nominally had the duty of preparing the Bills not 
only of the Home Office but of hee of most of the 

er departments of Government, the greater part 
of the work was in fact done by other draftsmen 
ay employed for the purpose. Thus to Mr. 

ring himself we are indebted for the numerous joint 
stock companies Acts and Bills for the last five years; 
and if it were necessary to go through a list of other 
¢ measures proposed to Parliament during 
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the same time, by members of the Government. 
with the preparation of which Mr. Coulson had 
notoriously nothing to do, we might enumerate 
the great majority of Bills of any importance 
before Parliament during that period. We shall 
content ourselves by reference—merely for the sake of 
illustration—to Lord Chelmsford’s Debtor and Creditor 
Bill, the numerous Bills relating to land transfer, intro- 
duced by Lord Brougham, Sir Richard Bethell, and Sir 
Hugh Cairns, and the Bankruptcy and Insolvency Bill 
of last session. If, therefore, the old system, or rather 
want of — is to be adhered to, the probability is, 
that Mr. Thring will have less to do in the preparation 
of Bills for the Government, now that he is the official 
draftsman than he had when he was employed as occa- 
sion required. We have long urged upon the Go- 
vernment the necessity for greater attention to the 
machinery of legislation, and the vast importance of 
adopting a good system in the preparation of Bills. 
We are convinced that indirectly the consequent gain to 
the country would be very large, while the direct 
saving would not be inconsiderable. It seems to be 
generally felt on all hands, that something must be 
done for the improvement of legislation by private 
Bills, and various proposals have been made upon this 
subject, with which our readers are familiar. We now 
allude to the appointment of Mr. Thring merely for 
the purpose of expressing our hope that the Govern- 
ment do not intend to adhere to the miserable system 
which has hitherto proved the source of infinite em- 
barrassment and vexation to lawyers, and, in addition 
to these, of no little disgust, and of very great ex- 

pense, to the public. Plans of reform without num- 
ber have emanated from coimmissions, parliamentary 
committees, and private individuals; and surely amend- 
ment in this respect is not so impracticable as to’ be 

considered hopeless by the executive. Not only the 

profession but the general public will, therefore, be 

bitterly disappointed if it should turn out to be the 

fact that, after all that has been said to the Government 

upon this important subject, there is no intention at 

present to attempt any improvement; but that, in the 

teeth of all that has been written and said upon the 

subject, the old and expensive system of irresponsi- 

bility and hap-hazard, with all its baneful results, is 

still to be continued in full play. 





We present our readers, this week, with a Sheet 
Almanack for the new year. It is intended to be useful 
in lawyers’ offices, and is embellished by a handsome 
woodcut of the New Library of the Inner Temple, 
which has just been completed. ‘The first stone of this 
building was laid by the late Sir Fortunatus Dwarris, 
on the 15th of August, 1858. The following descrip- 
tion of it is taken from a recent number of Zhe 
Builder :—‘“* The principal floor—the library proper, 
which may be called 96 feet long, including the oriel, 
42 feet wide, and 63 feet in height, to the under-side of 
the ridge, is covered with a hammer-beam roof, after 
the fashion of that in Westminster Hall. In fact, when 
it is looked at from the south end, the window in the 
north end, not seen in our view, being also very like 
the great window in Westminster, the likeness is disa- 
poeniy striking. The library is warmed with Perkins’ 

ot-water pipes, and the floor is laid with cement, in 
stone margins. The side windows and that in the 
northern end are filled with stained glass, by Messrs. 
Ward. The latter, containing the arms of Templars, is 
a rich piece of colour. Below the library are two 
stories, introduced as a commercial speculation, with 
more advantage in a pecuniary point of view than to 
the appearance of the building externally. ‘These 
chambers are not, as is generally supposed, for the tem- 
porary reception of persons overcome in the library by 
the somnific influence of study ; but will be let to any 








parties who wish to reside or carry on business ia the 
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Temple. Mr. H. R. Abraham is the architect, Mr. 
Geo. Myers the contractor, The carving was executed 
by Mr. Ruddick. The building is wholly of Bath stone 
externally ; and the cost, including the book-cases, will 
be something under £13,000.” 


The admirers of Mr. Edwin James had the satis- 
faction a few weeks ago, of seeing him portrayed at full 
length in the dress of a bandit chief, in the Illustrated 
London News; there was something of genius in that 
effort to intensify the common place. About the same 
time they had the pleasure of perusing a production of 
his pen taken up at some interval when his hand had 
leisure from the sword or the pistols which decorated 
his ample belt. That celebrated epistle breathed a 
military fervour which will not soon be forgotten. It 
is not surprising, therefore, that the Marylebone In- 
stitution in Edward-street, Portman-square, should have 
asked Mr. E. James to deliver a lecture descriptive of 
his campaigns; although, perhaps, the public were 
hardly prepared to find that Mr. E. James was ready, on 
so short a notice, to enlighten the world on “The 
Revolutions of Europe, their Origin and Results!” 

No less, however, is the title under which he has 
announced his lecture, which is to come off on Thurs- 
day week. The topic affords more room for comment 
than we can spare in this narrow compass, or probably 
than Mr. James will find that he can well manage in 
the course of an hour or two at the Marylebone Insti- 
tution. 

oe ——_$—$>——_-——- -- 


TAXATION OF SUITORS AND LEGAL FINANCE. 


The great measure of concentrating the law courts 
and offices, now happily about to be accomplished, will 
necessitate a review of two subjects, each most impor- 
tant to the profession and its clients ; and each demand- 
ing much more comprehensive and scientific treat- 


ment than it has hitherto received. These two subjects 
are—first, the taxation of the suitors; and secondly, 
the banking and financial arrangements of all the 
judicial establishments superior and local. 

The solicitors, as the keepers of the suitor’s purse and 
accounts, are the persons best able to form correct 
opinions on these two subjects. Their interest is iden- 
tical with that of the elients. As it was well put at 
one of the annual meetings of the Metropolitan and 
Provincial Law Society a year or two ago—“ If we are 
honest, it is our duty to protect our clients from over 
taxation; but even if we were rogues, it would be our 
interest to let nobody rob them but ourselves.” As 
the body of solicitors will probably take a serious part 
in the discussion of these two subjects, which we con- 
ceive must ensue on the passing of the Concentration 
of Courts Bills, we propose in this and some future 
articles to go over the leading points of each of them. 

The first of these subjects involves the following 
questions :—Ist. How far suitors should be taxed if 
at all? 2nd. Whether every law-tax now levied has not 
now become a state tax, and one, therefore, which should 
be voted annually by Parliament, and form part of the 
annual budget, and be entirely removed from the manage- 
ment of the Judges? 3rd. The incidence of the tax, and 
whether it should not rather be a |g pod than a poll- 
tax? 4th. Should not the method of collecting the tax 
be one for all courts (as it is now for two or three only), 
e.g., by a law stamp as in Chancery or the Probate 
Court, and what method is the best? 5th. Should not 
the supervision of this branch of taxation, and the pre- 
paration of the annual budget upon it, be entrusted to 
some one Office of Government in connection with the 
Treasury, so as to insure Parliamentary responsibility 
for a due, uniform, and well-considered action in the 
matter ? And 6th. Whether the civil judicial statistics, 
now for the first time wisely issued by the Government, 
ought not to contain an annual summary and balance- 





ALES 
sheet—a map, as it were, of the whole area of legal tax. 
ation and finance? 

The second of these two great subjects—viz., the 
banking transactions and commercial finance of eye: 
court—involves the following questions :—Ist. As the 
transactions of courts under this head are not (to use 
the expression of one of the witnesses on the late 
commission) vital to the existence of property ag 
the decisions on questions of title and right are,—should 
there not always be some profit to the State for dis. 
charging, through its courts, these functions? 2nd. If 
s0, should not this profit go in aid of any taxes which 
may have to be imposed for the maintenance of the 
judicial establishment? 3rd. However wise it may be 
to keep separate courts of law, equity, bankruptcy, and 
so on, ought not there to be a fusion of the finange 
offices of all the courts, and should not one consolidated 
banking office do the work for all the courts? 4th, 
Would it not be better to depute this work to the Bank 
of England ; and at any rate, is it prudent to keep up such 
an establishment as that of the Chancery Accountant. 
General? 5th. Would it not be wise to establish a 
state deposit account, and to receive, at a low rate of 
interest, monies paid into court, as stakeholders, instead 
of compelling temporary investments in the funds, or 
the entire loss of interest? 6th. How far other offices 
and establishments of the State cannot be called in aid 
of the judicial establishment ; ¢.g., whether such small 
sums as county courts have to receive by way of deposit 
could not be received by the Money Order Office? 
7th. The forms of monetary orders, and method of 
court account keeping (now diverse throughout the law), 
also require full investigation. 

These are some of the points which require consider- 
ation in any discussion on the ‘‘ Taxation of Suitors.” 
Our last number, however, contained a very lengthy 
paper, with that title, read before the Juridical Society, 
by Mr. S. Martin Leake. The subject is a great and 
most shamefully neglected one; but the paper we refer 
to, instead of being the hearty outpouring of indigna- 
tion at such neglect, was more like the set thesis of one 
who wrote on it because he must write on something. 
The only opinions he quoted in his paper are those of 
two Judges. These opinions were successfully combated 
by others in the very report which he had before him; 
and such counter-views should have been in common 
justice also stated. Probably Mr. Leake was not aware 
of the three important reports of the Committee of the 
House of Commons on Fees of Suitors (1847, Par. 
paper, No. 643; 1848, Par. paper, 158; and 1849, Par. 
paper, 559), or of the article in the first volume of the 
Law Review on the Legal Budget, which gave rise to 
those Committees. Had he known of them, he could 
hardly have reconciled himself to omit all mention of 
the fact that it is mainly to the efforts of solicitors (now 
extended over the last fifteen years) that the subject 
owes its original investigation, and the elucidation it has 
since received. 

The Juridical Society, we believe, does not admit a 
solicitor in its ranks. This may be all very well, but, 
in our opinion, the bar and the Judges do not deal in 
the way that such a body should deal with the rightful 
claims of solicitors to priority of action and discovery 
on some questions of juridicalscience. The last Chancery 
commission was almost entirely a bar commission. The 
Lord Chancellor refused to put a single solicitor upon 
it. The great question which the Commissioners dealt 
with was the abolition of the assistant judicial office of 
Master in Chancery; and a truly great question it was. 
But neither in their report, nor in the appendix of 
evidence, did the Commissioners mention the receipt 
from the Law Institution of a full, thoroughly detailed, 
report, signed by twenty-nine Of the most eminent soli- 
citors practising in the Equity Courts, proposing to 
them the very measure which they ultimately advised 
(see Par. paper, 1852, No. 216). Still less did they state, 
as that paper points out, that “in 1841 the same view 
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jn all material respects was advanced by a solicitor, at 
that time actively engaged in attempting to promote 
uity Reforms in papers published in the Legal 
rver, in January and February, 1841, where the 
uestion is discussed with great ability, and the necessity 
of the change established.’ 

We do not call this sort of work plagiarism—but 
neither do we call it altogether gentlemanly dealing. We 
shall have on a future occasion to mention Mr. Leake’s 

per, and will therefore only add, that while it pro- 
esses to be a paper on the ‘‘ Taxation of Suitors,” it 
deals only with the single question suggested above 
as the first query under our first head ; all the rest he 
ignores. 

The Chancery Commission never completed its 
labours, but died, we suppose, of inanition—certainly 
not of repletion. It never got so far as to consider the 

uestion of the Accountant General’s Office and the 
ing department; upon which question the. Soli- 
citors’ Report contained some most important and able 
suggestions, touching on many of the points above men- 
tioned. On all or any of those points we now ask for 
practical communications from the profession, it being 
clear that the time for action is near at hand. 


“ a — 


THE LAW OF JUDGMENTS (23 & 24 Vicr. c. 38). 

The observations of Q. upon the criticism of Lord St. 
Leonards’ Act to further amend the law of property, which 
appeared ante, p. 44, require to be considered in somewhat of 
extended detail. The article to which Q. alludes, together 
with the very practical paper of Mr. Johnson, ante, p. 13, 
may be considered as a tolerably complete commentary on the 
present law of judgments. The present observations, there- 
fore, being rather supplementary than essential to a general 
view of this complicated branch of law, may best follow the 
order of Q.’s pointed comments. 

The recent Act contains no provision for the re-registration 
of judgments or executions; that is, it does not render re- 
registration imperative, as the analogous quinquennial re- 
registration of judgments is directed and rendered imperative 
by the 2 & 3 Vict.c. 11. But one registration must not be 
necessarily presumed to exhaust the statute. A judgment 
must be revived every twenty years to bind the conuzor, and 
re-registered every five years to bind a purchaser from the 
conuzor; but it might be revived and re-registered continuously 
if the conuzee should so choose. Registration is prescribed as the 
indispensable concomitant of execution; as often, consequently, 
as an execution can be issued, so often may the statutory 
incident of this registration be attached to it. Therefore, 
it appears both on principle and analogy that an execution may 
be issned and renewed every three months, and registered as 
often as itisissued. If the Act provided that all executions 
upon the judgment should be void after three months, unless 
re-registered, just as the 2 & 3 Vict. c. 11,s. 4 enacted that judg- 
ments should, as to purchasers, be void after five years, unless 
re-registered, the case would be different. But, as the Act is 
worded, a power of renewing this charge every three months 
appears to remain in the conuzee; the Act, also, implicitly, as 
it-would seem, directing that the writ of execution should have 
three months to run. ‘The Actis a specimen of legislation by 
wholesale and inference—a sort of argumentative enactment. 
Being the product of the Legislature, we must assume that 
it enacts whatever is necessary to render all its provisions 
operative to their full extent. Of course, the Act, as also these 
observations, apply only to the case of purchasers, As to the 
conuzor and his volunteer representatives, the old law remains 
intact, as it does also as regards judgments entered up before 
the 23rd July, 1860, even as to purchases. A step under 
the last statute—such as the issuing and registering an 
execution—does not, if the sheriff return nil, restore the 
creditor to the rights which a judgment creditor had 


before the 23rd July, 1860. The judgment, of course, 
continues, as to the conuzor, unaffected by the recent Act, 
and, therefore, affects his after-acquired property. As to Q.’s 
third query, an execution could not, it would appear, affect pro- 
perty not in the county of the sheriff to whom the writ is directed. 
In reply to Q.’s 4th query, the issuing and registering a fiert 
facias wou'd not affect a purchaser of freeholds. The Act 
was not intended to enlarge the powers, or increase the reme- 
dies, of a judgment creditor; and it reduces freehold to the 
nature of leasehold estates, but not to the nature of goods, in 
relation to judgments, Q. rightly considers that the article to 
which he refers recommends the constitution of judgments as 
plenary incumbering assurances, such as the Irish judgment 
mortgages are. This’ would be a step in the consolidation of 
the law. Codification is not grateful to the British mind; it is 
too radical and too much like theory. But if a well-defined 
statutory mode of incumbering land prevailed, it would tend 
to a simple form of assurances in ordinary cases of convey- 
ance as distinguished from settlements, which always requires 
varied limitations. The laws that we already have need not 
be entirely cast away in any process of legal fusion; on the 
contrary, the sternest rules of the feudal common law may be 
accepted as a basis for a more elaborate superstructure, even 
as the grim lines and angles of the mathematician afford an 
outline for the embellishments of the painter. 

Both registration and notice must concur, to render either of 
any avail as against purchasers. The register of judgments, 
however, is usually searched; and a search amounts to notice. 
This may, however, be avoided; and can only militate against 
the value of the estate to the purchaser when he goes himself 
into the market to sell the same estate, a contract for the sale 
of which he cannot then enforce upon an unwilling vendee 
who, in this particular transaction, either by search of the 
register, or otherwise, gets notice of unsatisfied judgments 
against the first vendor. Such a title cannot be enforced upon 
an unwilling purchaser, as explained ante, p. 13 (vid. Freer v. 
Hesse, 4 De G. M. & G. 495). 

The observations of Q. are calculated to attract attention 
to the practical results of the recent Act, which has, indeed, 
accumulated registrations, although these, without notice, are 
inoperative, and have hardly any operation but in taxing 
borrowers, who have to pay ultimately for all expenses 
attending the securities for their loans. 

The letter of W. R. H., which appeared in our columns 
last week, depicts in a forcible manner the mischief which has 
resulted from the indefinite character given to judgments by 
the various legislative experiments, to which they have been 
subjected. He concurs in opinion with Mr. Johnson, to whose 
paper we have before referred, in stating that “if it is right so 
severely to restrict judgment claims, as is done by the late 
Act, it is equally right, and incomparably more convenient, to 
relieve purchasers and mortgagees altogether from them.” 
With this opinion, taken as a whole, we concur. The extinc- 
tion of judgment-charges upon land would be better than a 
state of the law, which tends, by reason of its numerous and 
apparently provident enactments regarding judgments, to dis- 
sipate unduly the apprehensions of creditors, while its chief 
effect is to tax the landowner by the litigation which it pro- 
vokes. 

But, while we coneur in the opinion of Mr. Johnson, 
W. R. H., and, we believe, the public generally, that the 
total abolition of the statutes constituting judgments a 
charge on land would be an amendment of the existing law; 
we must, at the same time, say, that such an amputation is not 
the character of reform that we prefer to see carried out. Land- 
owners will encumber their land, and perhaps no mode of doing 
so should be prohibited. On the contrary, when a particular 
form of incumbering land has prevailed from a very remote 
period down to the present time, and has, consequently, been 








often the subject of judicial decision, we must assume, that the 
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legal nature of such incumbrances would be by this time 
clearly defined, if that process had not been disturbed by fre- 
quent interpositions of the legislature. The point at which 
we should begin to cut off the excrescences caused by legisla- 
tion, rather than a total eradication of the stock itself, is, as 
appears to us, the object that should engage our attention. 
The Statute of Frauds has been said to have cost hundreds 
of thousands to suitors; yet though they have been, by reason 
of the ambiguity of the enactment, virtually taxed for the 
settlement of the law by judicial decisions, we should not 
wish to see that statute now repealed; as sucha step would not 
compensate the victims of the statute, and would only, perhaps, 
render us open to an equally severe oppression from the ambi- 
guity of the substituted enactment. We should prefer, there- 
fore, the consolidation of the law of judgments to the extine-~ 
tion of all legal definition of these acts of record as charges 
upon land; but either alternative would be better than the pre- 
sent state of this branch of the law, which keeps judgments 
“hovering over the land,” sometimes alighting successfully on 
their prey, and as often” prevented from doing so. An addi- 
tional reason for the preservation of this mode of incumbering 
land arises from the concise nature of the charge. <A judg- 
ment is entered upon a cognovit at a small expense, and yet, 
by means of statutory incidents, it can operate as effectively 
as an expensive deed of mortgage. If, after the passing of the 
1 & 2 Vict. c, 110, the laws relating to judgments had been 
left unaltered, they would by this time have become a common, 
because the most effectual mode of incumbering land, and so, 
perhaps, would to some extent have superseded mortgages and 
other species of incumbrances. No one, surely, will deny, that 
such a consummation would be a boon to the creditor for its 
security, to the debtor for its cheapness and treedom fromliability 
to litigation, and even to the purchaser from its certainty 
and the consequent necessity of its being satisfied prior to his 
payment of the purchase-money. The existing ambiguity of 
the nature of these charges must entail, in every case of 
purchase, a special inconvenience upon professional men, 
who, as W. R. H. suggests, have to balance the incon- 
veniences of the risk and the expense, one against the 
other. The seller and borrower, indeed, as a general rule, 
ultimately pay for the expense of making out title. All 
facilities, therefore, for deducing title, granted by the 
Legislature increase pro tanto the value to the owner of the 
estate for sale, and are, virtually, equivalent to the increase ot 
its acreage. ‘The price will remain unaffected; but the owner 
will not have to spend so much of it in making out title, as he 
is obliged to do at present. After the bargain is concluded, a 
net saving can, of course, in any state of the laws relating 
to title, be effected by the diligence of the purchaser’s solicitor; 
and although the general incidence of law taxes, whether im- 
posed directly as stamps, or indirectly, as conseyuent upon a 
faulty state of the law, is upon vendors and borrowers, as we 
have stated, it cannot at the same time be denied, that the 
purchaser does not invariably look far beyond the amount of 
purchase-money, and has frequently to pay what he had never 
calculated upon as his share of the expense. 

We cannot concur with W. R. H. in the next proposition 
which he advances—viz., that if judgments should be charges 
upon one species of property, they should be charges upon 
every other kini of possessions, Indeed, our correspondent 
appears to err in his implied assumption—viz., that judgments 
are not charges upon goods and chattels. 

Judgments are charges upon this class of possessions in the 
hands of the owners, and would be allowed by the Legislature 
to be charges upon goods even after sale in market overt, only 
that the gencral and paramount claims of commerce would be 
thus disregarded. The lien of a judgment upon property is a 
public advantage; but when it accidentally conflicts with a 
greater good, it is then disregarded in comparison with stronger 
claims, There is, therefore, no foundation for this part of the 


argument of W. R. H. Few would advocate the necessity of 
an action being instituted upon judgments entered upon cogno. 
vits. It would be a useless tax upon borrowers, who, as we 
cannot too often state, are the parties who ultimately pay for 
all means of enforcing the securities for their debts, 

It is not, of course, desirable, that trade in land should be 
so entirely free, as that the claims of the creditors and incum. 
brancers of the vendor should be disregarded. Unless this be 
done, however, there is no use in proscribing judgments. 4 
judgment, indeed, as W. R. H. states, does not operate as a 
check, at least a sufficient one, upon fraudulent debtors.. Neyer. 
theless, it is better to render the check effectual, than wholly 
to remove it. We should be disposed, contrary to W. R. H,’s 
opinion, to say, that very many estates are burdened with 
judgments; but there are no greater objections to judgments 
as charges upon land, than to incumbrances by mortgage, to 
which we desire to see judgments assimilated, and, conse. 
quently, as a cheaper mode of creating incumbrances, preferred. 
We have considered the letter of W. R. H. chiefly in its re- 
lation to general principles; and as the law of judgments 
now stands, his observations are pointed and useful. 

It is to be hoped, however, that the law of judgments will 
be amended, and that, instead of being abolished, they will 
be constituted a standard mode of incumbering land. 





& 
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The Courts, Appointments, Promotions, 
Vacancies, Xe. 


COURT OF QUEEN’S BENCH, GuirpHatt. 
SECOND Coort. 
(Before Mr. Justice CRomPTON and a common jury.) 


Dec. 21.—Kain v. Mahood.—At the conclusion of this case 
(in which a juror had been withdrawn,) a juror having ex- 
pressed a wish to give the plaintiff his costs, Mr. Justice 
Crompton said, “it is very wrong for juries to think of costs 
at all. They are bound to give damages according to the 
circumstances. Costs sometimes follow the damages, and some- 
times they do not, and sometimes they depend on the dis- 
cretion of the judge. Juries ought to remember that they 
swear by their oaths to decide according to the evidence, 
and if they make the damages follow the costs they do not 
attend to their oaths.” 

Dec, 22.—Solomon v. Noon.—In this case the defendant had 
pleaded a tender, which brought from the judge the following 
caution :— 

The learned JupGE stated that Lord Abinger, 50 years ago, 
had said much about the difficulty of proving a tender, and he 
(Mr. Justice Crompton) had always told young men in 
pleaders’ chambers never to plead a tender, but always to advise 
a defendant to pay the money into court. This would at once 
remove the difficulty of proving a tender; and if the plaintiff 
did not take the money out of court the amount would be 
deducted from the verdict by the jury. He feared that the 
only reason why money was not paid into court was to save a 
few shillings at an early part of the proceedings. 


COURT OF COMMON PLEAS, 


(Sittings at Nisi Prius, at Guildhall, before the Lornp Carer 
Justice and a Special Jury.) 


Dec. 20.—While some arrangements were being made for 
the settlement of a cause, a special juror addressed the learned 
judge, and expressed a hope that his lordship would have 
some consideration for himself and brother jurors. 

The Lorp Cuier Justice replied,—I have from the very 
commencement of the sittings endeavoured to suit the con- 
venience of both suitors and jurors; but I may tell you, sir, 
that the distinction between common and special jurors will 
shortly be done away with, and instead of being summoned 
for certain cases you will have to attend from the beginning of 
the sittings to the end. > 


ASSIZES,—Livarroot. 
(Crown Court. Before Mr. Justice Katina.) 





| Dec, 21.—Previous to the commencement of the trial of 
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man named Niel, and others, Mr. Scott, who appeared as coun- 
sel for one of the prisoners, addressing the Court, said that he 
thought it his duty to call his lordship’s attention to a cireum- 
stance which had come to his knowledge with regard to the 
prisoner Niel. It appeared from statements made by that 
soner, Which were confirmed by the officers of the gaol, that 
some person representing himself as an attorney, had obtained 
access to the prisoner, and had induced him to hand him over 
such money as the prisoner possessed, for the purpose of in- 
structing Mr. Scott to defend him. That money Mr. Scott 
had never received, nor, indeed, had any communication been 
made to him on behalf of the prisoner, who then stood unde- 
fended.—His Lordship inquired whether the person referred 
to by the prisoner was in reality an attorney, as, ifso, it was 
quite clear he would not long remain so.—Mr. Higgin, who 
appeared for the prosecution, replied, that he believed the 
m in question could be identified, and that he was not 
an attorney, but an attorney’s clerk.—His Lordship said, he 
was glad for the honour of the profession to learn that the 
person who had been guilty of so atrocious a crime was not an 
attorney, and he was quite satisfied that when that person, 
whoever he might be, stood at that bar at the next assizes, 
as he had no doubt he would, he would receive the punishment 
which his offence so richly deserved. 





Mr. Henry Thring, conveyancer, of Lincoln’s-inn, has been 
appointed Parliamentary draughtsman to the Home-office, in 
the room of Mr. Walter Coulson, Q.C., deceased. 

Mr. John Jones, of Dolgelly, in the county of Merioneth, 
has been appointed a commissioner to administer oaths in the 
High Court of Chancery in England. 


& 
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Recent Mecisions. 


{Bquity, by J. Narrer Hiaeins, Esq., Barrister-at-Law; Common Law, 
oy James StepHen, Esq., LL.D., Barrister-at-Law.] 


EQUITY. 
Wu.t—lImpriep Girt TO EXECUTOR. 
Juler v. Juler, M. R. 9, W. R. 61. 

Previous to 11 Geo. 4, & 1 Will. 4, c. 40, executors were 
not precluded from claiming by virtue of their office a benefi- 
cial interest in the undisposed of personal estate of their testa- 
tor; on the contrary, unless such a presumption were expressly 
negatived by the will, the executors were entitled to the 
beneficial interest. By that Act, however, the rule of law in 
this respect was reversed, Reciting that testators by their 
wills frequently appointed executors without making any ex- 
press disposition of their personal estate; that executors so 
appointed became by law entitled to the whole residue of such 
personal estate; and that courts of equity had so far followed 
the law as to hold such executors to be entitled to retain such 
residue for their own use, unless it appeared to have been their 
testator’s intention to exclude them from the beneficial interest 
therein, it was enacted that when any person should die after 
the 1st September, 1830, having by his will appointed an exe- 
cutor, such executor should be deemed by courts of equity to 
be a trustee for the next of kin in respect of any residue not 
expressly disposed of, unless it should appear by the will that 
he was intended to take such residue beneficially. The Act 
does not affect the rights of executors, where no person is en- 
titled—where there is no next of kin, Except in the latter 
case, the effect of the statute is, therefore, as we have 
said, to reverse the rule which was previously observed 
by courts of equity; and according to the decision in 
the present case, the Court will not make any presumption 
in favour of an executor, unless where the will contains ex- 
plicit evidence of the testator’s intention to confer a beneficial 
interest on the executor. ‘“ What the statute meant to say,” said 
Sir John Romilly, M.R., “was that the burden of proof lay 
on the executor to prove distinctly, from the testamentary in- 
strument, that he was to take a beneficial interest.” It appears 
that it is not enough that the will contains no other gift from 
which a general presumption in favour of the executor’s claim 
might be supposed to arise; and the executor, therefore, in this 
case—although the only gift was to him—was held to be a 
trustee for the next of kin of the testator. 

The cases in which the effect of a gift to executors has been 
considered, have nearly always been those in which the gift 
was to the executors not of the testator, but of some other 
person who was himself intended, if living at the death of 








the testator, to take anwar Hee the will:—As to which 
se Hayes & Jartnan’s Concise Formé, 5th ed., pp. 161-163 (n). 


COMMON LAW. 
TENANT HOLDING OVER—ACTION FOR DOUBLE RENT. 
Swinfen v. Bacon, 9 W. R., Exch., 105. 


This was an action arising incidentally out of the celebrated 
cease of Swinfen v. Swinfen, and was brought by the widow and 
devisee of the testator against one of the tenants of the Swin- 
fen estate, who had retained possession (after receiving due 
notice to quit), in the interest and at the request of the heir- 
at-law, by whom the validity of the will was disputed. ‘The 
chief point of interest, however, in the present case arises from 
its affording a useful reading of the statutable provision, under 
which the claim to recover “ double rent ” for the time during 
which the tenant so held over, was brought. This provision is 
that of 4 Geo. 2, c. 28, s. 1, whiclh enacts that in case any 
tenant for life, or years, or other person claiming under or by 
collusion with such tenant shall wilfully hold over, after the de- 
termination of the term, and after demand made, and notice 
in writing given by him to whom the remainder or reversion of 
the premises shall belong for delivering the possession there- 
of, such person so holding over or keeping the other out of 
possession, shall pay for the time he detains the lands at the 
rate of double their yearly value. Now, the gist of the action 
given by this enactment lies in the word “ wilfully;” but, in 
the present case, the tenant held over bond fide, believing that 
the premises belonged to a person other than the person 
from whom he had received notice to quit. And the 
Court of Exchequer unanimously were of opinion that 
to such a holding over, the enactment did not apply. 
To this result they were led by considering the prin- 
ciple of the Act and the evil it was passed to remedy. Its 
object was, to give landlords an additional safeguard against 
the danger of their tenants putting them at defiance, and re- 
taining the premises against the will of the person entitled to 
their possession. In some of the cases upon the Act the ex- 
pression used by the courts is, that the action lies only where 
there is clear “ contumacy” on the part of the tenant; not if 
he holds over believing, on reasonable grounds, that he himself 
is entitled, or that another person has the right for whom he 
holds it against the person really entitled. 

The Lord Chief Baron remarked in his judgment that “the 
very few instances recorded in which landlords have availed 
themselves of the assistance of this Act, is a very strong and 
gratifying proof of the general kindness and forbearance of 
landlords towards their tenants.” This may be true enough. 
But the eulogium thus passed upon landlords is open to the 
obvious remark that it would have been just as easy to have 
ascribed the deficiency of cases upon this provision to the 
“general fairness and regard to their bargains, evinced by 
tenants toward# their lendlords.” ‘The certainty which the 
statute secures of having to pay a considerable penalty for the 
indulgence of mere obstinacy may be suggested as, perhaps, 
a more probable solution of the rarity of cases, than any ex- 
raordinary forbearance on the part either of landlord or 
enant. 


County Court Law—Jurispiction—Costs UNDER 15 & 16 
Vict., c. 54, s. 4. 
Avis y. Orchard, 9 W. R., Exch., 106; Warman vy. Hallam, 
ib., B. C. 108. 

These are two cases which should be noted up in books of 
county court practices—the first of them turning upon a prin- 
ciple of law; the other merely on a rule of practice. 

In Avis v. Orchard, the question was, whether a contract is 
divisible ? that is to say, can certain acts towards the making 
ofa contract be done on one day, and the remaining acts to 
complete the contract, on a subsequent day; so as to fix the 
foreign district within which a plaint for its breach must be 
levied: it being required under 9 & 10 Vict., c. 95, s. 60, that 
the “whole cause of action” must arise within the district 
within which the trial is. In the present case, there had been 
a verbal agreement for the purchase of a horse (which could 
not have been sued cn by reason of the statute of frauds) in 
district A, on a certain day, and onthe next day an agreement for 
the purchase of the same animal in district B.: which last trans- 
action complied with the statute, and comprised different terms 
from those entered into on the preceding day, The plaint was 
levied in district B, and the Court of Exchequer (the question 
arising upon a rule which had been obtained for a prohibition) 
held that it was rightly so brought. For, said the Court, “a 
contract is one entire act or thing; it is incapable of being 
divided so as to say that it consisted of two matters—one of 
which passed on one day, and another on another day.” And 
again, “ this is an endeavour to carry the cases, holding that 
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the whole cause of action must arise within the county court 
district, in certain cases, further than they have ever yet been 
carried by splitting the contract; this canaot be done—a con- 
tract is ir divisible.” 

Warman v. Hallam was an application by a plaintiff (who 
had recovered in an action of debt, less than £20) for costs, 
under 15 & 16 Vict. c. 54, 5.4. On the argument of the rule 
nisi it appeared that a prior application had been made and 
refused at chambers, though the affidavits in support of the 
rule made no allusion to the circumstance. 

Upon this the Court observed, that the application should 
have been made, if at all, by way of appeal from the decision 
at chambers, not by way of substantive application; and that, 
in consequence of this, the Court had nothing before them to 
enable them to decide whether the judge at chambers had been 
right or wrong in his decision. 

Had due attention in this ease been paid to the decision in 
Heath v. Nesbitt (11 Mee & W. 669), it would have avoided 
the defeat of the application—at all events on the ground on 
which the rule fer costs was in fact discharged. 
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Correspondence, 


COPYHOLD MORTGAGE. 


Can you or any of your readers inform me the proper mode 
of discharging copyhold property which has been enfranchised, 
from a mortgage created prior to the enfranchisement by 
means of a conditional surrender, upon which admission has not 
been taken? Does not the 46th section of the Copyhold Act 
of 1852make necessary a deed of reconveyance? . 

». Oe ir * 


Vv. C. WOOD AND THE CHANCELLOR. 


I am sorry to observe that you do not in your leading article 
of to-day even express regret that the Lord Chancellor should 
have made such uncalled-for remarks on the most honoured of 
our Vice-Chancellors. Even if it were better to have had the 
judgment written, still such observations were uncalled for, 
unnecessary, and evidence of very bad taste. 

The Lord Chancellor cannot but have inflicted pain on the 
most excellent of judges. B. PA 


PROFESSIONAL REMUNERATION. 


Referring to “ Hints to the Profession” in your Journal of 
the 8th, on the subject of our remuneration, I have frequently 
wondered why this subject has not more engaged the attention 
of the Law Society. The present system of making our charges 
is alike vexatious and annoying to the solicitor and the client. 
It is humiliating to us to have to state the subject matter of a 
letter to warrant a charge of five shillings; and to tell a long 
story as the subject matter of a charge of 6s. 8d. or 13s. 4d., 
to say nothing of the waste of time—first, in concocting the 
entry in the day-book; the accountant’s time in posting it; the 
subsequent settlement of the bill for delivery; the copying it 
for delivery; and the copy for the fair bill book as delivered. 
A large proportion of our clients have not the patience to read 
through many folio pages to see how these trumpery charges 
have been earned, and regard the bill as a more or less inge- 
nious manufacture. 

Most men who are contemplating the purchase or sale of an 
estate, or the raising a loan on mortgage, naturally desire to as- 
certain beforehand what will be the cost. The only answer 
we can give under the present system is, “ We cannot possibly 
say.” That is not satisfactory. I have seen the plan suggested 
of a per centage fee, and I have not seen any sound objection 
to that mode of remuneration; which would, as it appears 
to me, be satisfactory to all parties. It seems to be in 
actual operation in Scotland. I had occasion recently to 
inquire the mode of remuneration adopted in Edinburgh, 
on a client proposing to make an investment on a mort- 
gage of an estate in Scotland. Not then being conver- 
sant either with the Scotch Jaw, or the professional practice in 
Scotland, I wrote to solicitors there for some information on 
the subject. I was informed that the law charges for convey- 
ances and mortgages there were commuted for a commission of, 
so far as I remember, 1 per cent. in the one case, and 14 
per cent. in the other. Now, though such commissions may 
not, in some particular cases, be equivalent to our ordinary 
scale of charge in detail, yet, when the saving of time and 
trouble inseparable from the existing practice, the avoidance 





of all cavil and dissatisfaction of clients on charges they 
cannot duly estimate, and the comparative freedom and 
satisfaction with which they would engage in such transac. 
tions when they could exactly compute the cost beforehand, 
are considered, I am convinced the change weuld,on the whole 
be & beneficial one to the profession. 

A SoLiciToR OF NEARLY 50 YEARS’ STANDING, 


> 
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Review, 


Personal History of Lord Bacon; from Unpublished Papers, 
By Wiviiam Herpwortu Drxon, of the Inner Temple, 
John Murray, Albemarle-street. 


Some years since, the present Lord Chancellor, then holding 
a less distinguished judicial position than that which he now 
fills, delivered a memorable judgment that seriously concerned 
the teputation of one who, renowned as a philosopher, was also 
eminent as a lawyer and a statesman. The case,-which for 
some time appeared to be closed to discussion by his lordship’s 
emphatic decision, has been re-opened; and by a higher and 
final court of appeal the adverse judgment is undergoing 
reversal. From the nature and constitution of the court the 
rehearing of the cause will still occupy many months; for 
although the judges of the tribunal, amounting in all to many 
thousands, and even tens of thousands, usually sit, each by 
himself, in solitary separation, and very rarely indeed attend 
to public business in numbers exceeding three at a time, every 
one of these important functionaries must examine the argu- 
ments and evidence of each case brought before their bench, 
and separately record his opinion upon it, before the ultimate 
order of reversal or confirmation can be declared. We need 
not add that we are alluding to the court of public opinion, 
and to the renewed discussion of the charges under which Lord 
Bacon’s fame has long suffered, and upon which Lord Camp- 
bell, in his “ Lives of the Chancellors,” gave judgment against 
the accused, in terms that, to speak of his lordship’s conduct 
with moderation, at least evince no wish to regard leniently the 
failings of a noble mind. 

The vindicator of Bacon’s reputation published not long 
since in the columns of a literary journal the outlines of the 
arguments which in his “ Personal History of Lord Bacon,” he 
has filled up with such a bulk of new evidence, and _ hitherto 
unpublished documents, and such a wealth of historic illustra- 
tion, that the original articles and the present work beur only 
a faint family likeness to each other. A legal journal is not 
the place for a critical examination of all that Mr. Hepworth 
Dixon has to say, and all he has made known, with regard to 
the domestic fortunes and political labours of his hero. But 
that which relates to Bacon the lawyer especially concerns 
every member of his profession, Elsewhere we should wil- 
lingly admit that to purge the author of the ‘ Novum Orga- 
num ” of the stains that have for centuries blemished his moral 
character in the eyes of the world, was a grander achievement 
than only to prove him an upright judge. But here we have 
nothing to do with the problems and paradoxes of morality, 
For all we in these columns care,-Pope’s line may be true or 
false; and Bacon may or may not have been “ The wisest, 
brightest, meanest of mankind.” Lither way, we care not, 
But as lawyers, we have a peculiar feeling of interest in an 
endeavour—and, what is more, a successful endeavour, to prove 
—that Francis Bacon did not corrupt the fountains of justice 
And with especial force does this interest assert itself during, 
the perusal of Mr. Dixon’s pages, where the proofs of Bacon’s 
judicial purity are the result of a careful search into the pro- 
fessional and social usages of the legal profession during the 
reigns of James the First, Elizabeth, and their immediate 
predecessors in the throne of England, 

On both sides Baccn was favourably placed by birth for suc- 
cess at the bar, and in the arena of the House of Commons, 
The son of Sir Nicholas Bacon, he was, in his infancy, intro- 
duced to the ruling powers of the court, and ere he had ceased to 
lisp paid daily compliments to Queen Elizabeth, who, in return 
for his pretty homage, was wont to call him her little Lord 
Keeper. ‘Yhrough his mother he inherited associations that, to 
more pliant men, would have been the key to rapid success. 
Lady Ann Bacon, the Olympia Morgta of Elizabeth’s court, 
was one of five sisters—daughters of that fine old scholar who 
drugged King Edward with Latin, Sir Anthony Cook, of Giddy 
Hall, in Essex—all the five, pious and learned, as so many muses, 
but, unlike the muses, all were made happy wives: Mildred, 
by Lord Burghley; Ann, by the late Lord Keeper; Katherine, 
by Sir Henry Killigrew; Elizabeth, by Sir Thomas Hoby, and 
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next by John Lord Russell; Margaret, the youngest of the 
by Sir Ralph Rowlet. Thus, Francis Bacon claimed, 
through his mother, close cousinry with Sir Robert Cecil, with 
Blizabeth and Ann Russell, with the witty and licentious race 
of Killigrews, and with the future statesman and diplomatist, 
Sir Edward Hoby. Bacon, however, with all the advantages 
ofhis position, did not win speedy success, An education 
that confided him to Cambridge at thirteen, and carried 
him to Paris at sixteen years of age, placed him in 
Gray’s-inn, a student of law, as early as the summer of 
1580, a few months after his nineteenth year. From that 
date till he gained the custody of the seals, he never failed 
jn attention to the study and practice of his vocation. If phi- 
losophy was his Rachel, law was his Leah. It was true that 
he found time to be conspicuous as a leader, and unrivalled as 
an orator in the House of Commons, and also to play a bril- 
liant part in that galaxy of wit and splendour that surrounded 
the virgin queen. But he never at any time neglected his pro- 
fession. And yet his advances to the highest preferment were 
slow. Nor is this to be accounted for by any carelessness for 
place on his part. On all fit occasions he sought office. On 
every occasion of his seeking office his claims were allowed to be 
worthy of attention. More than once preferment was within an 
ace of his grasp, the cup touched his lip, when suddenly the 
prize was snatched away, and the cup dashed down—by some 
malignant and unseen power, as distant spectators thought. In 
thisrespect Bacon was emphatically an unlucky man. Favoured 
by the queen, respected in Westminster Hall, supported by 
powerful friends, and possessed of every minor talent, as 
well as the fine proportions and subtle inspirations of genius, 
he was, in the race for social distinctions, repeatedly out- 
stripped by plodding mediocrity or cunning folly. In the 
September of 1593, he had reasonable hopes of getting the 
vacant post of Attorney-General; but Coke stepped -into it, 
leaving him to turn wishful eyes on the place of Solicitor- 
General, left void by Coke. For this appointment he had 
strong claims. “A bencher and reader of his inn, he en- 
joyed a good reputation in chambers and in the courts. The 
best judges at the bar approved his rise. Burghley and 
Cecil cautiously promoted his suit, and Egerton pressed it 
with a noble friendship on all who had power to help or 
harm. Yet in the end, Thomas Fleming got the post, a man 
oily known to the world for having stood in Bacon’s way, 
and to the profession for his singular and disastrous ruling 
in the case of Bates. Bacon owed this loss of place to 
Robert Devereux, Earl of Essex; out of which cruel disap- 
pointment to him springs the charge of ingratitude to a patron 
—treason to a friend.” The light that Mr. Dixon has been 
enabled to throw on this memorable passage of Bacon’s life 
deserves especial notice. 

“ The earl’s want of tact and temper” (he says) “is more hurt- 
ful to his friends than his foes. He does Raleigh no great harm, 
he causes Bacon the most grievous loss. Give me this place 
of Solicitor—he drums and drums at the Queen’s ear, She 
thinks her law officers should be chosen by herself, and 
for their good parts, not to please the fancy or make good 
the pledges of a carpet knight. She will not do a right 
thing for a bad reason, or in a wrong way. Her courts are 
crowded with able men. She is old enough to choose a ser- 
vant for herself. As Essex grows hot, she cools; when he 
storms upon her and will not be denied, she turns from the 
spoiled boy, her nomination made. Bacon must wait. Fle- 
ming shall be her man. 

“Lord Campbell says, as writers have said from the days 
of Bushel, that the Earl atoned to Bacon for his failure by 
4 gift of Twickenham-park. It happens, however, that 
Twickenham-park was not, and never had been, the Earl’s 
to give. That lovely seat, which blooms by the Thames, 
close under Richmond-bridge, fronting the old palace, and 
Some of the elms of which stand, venerable and green, in 
the days of Victoria, had belonged to the Bacons for many 
Years. In 1574, while Essex was a boy at Chartley, Twick- 
tuham-park, together with More Mead, and Ferry Mead, 
tho adjoining lands, had been granted by tho Queen to 

ward Bacon on lease. The lease is enrolled, and a copy 
of it may be read in one of the appendices of this book. 
Francis lived in the house, as the letters prove, long before 
his patent of Solicitor passed the seal. . . . . Unable 
to pay his debt by a public office, Essex feels that he ought to 
pay it in money, or money's worth. The lawyer has done his 
Work, must be told his fee. But the Earl has no funds. His 

bts, his amours, his camp of servants, eat him up, He will 
pay in a patch of land. ‘o this Bacon objects; not that he 
weed scruple at taking wages; not that the mode of payment 





is unusual; not that the priceis beyond his claim. Four years 
have been spent in the Earl’s service. To pay in land is the 
fashion of a time when gold is scarce, and soil is cheap. Nor 
is the patch too large; at most it may be worth £1,200, or 
£1,500. After Bacon’s improvements, and the rise of rents, 
he sells it to Reynold Nicholas for £1,800. It is less than 
the third of a year’s income from the Solicitor-General’s 
place.” 

Having lost his chance on this occasion, Bacon had to wait 
many years for advancement. Elizabeth, contrary to the asser- 
tions of Basil Montague, Macaulay, and Lord Campbell, gave 
him many substantial proofs of her affectionate care for his 
interest. Besides the reversion of the registry of the Star 
Chamber, a post worth £1,600 a-year, a grant of land in Zel- 
wood Forest, and other queenly gifts, she made him one of 
her counsel learned in the law; presented him with a reversion 
of a lease of Twickenham-park, and avowedly consulted him 
on important points in the law business of the Crown. But 
when the Queen died in 1603, he was, notwithstanding her good 
will to him and her good deeds, still ‘fighting in the foremost 
ranks of the bar, untitled and unplaced. It was not till 1607, 
not until he had overcome the opposition to him at court with 
which the new reign opened, and had proved to James and to 
Cecil that the government of the country could not be carried 
on without his assistance, that he gained the first clear step in 
the official ladder, and was made Solicitor-General,on the 25th 
of June, 1607, at the age of forty-six years and five months. 
In 1613, he mounted to the Attorney-General’s place. In the 
March of 1617, he was entrusted with the custody of the seals; 
and in the January of 1618, the Lord Keeper attained the 
higher grade of Chancellor. 

“Tn the July of the same year he becomes a peer. His 
slanderers sink beneath his feet. No severity seems to the 
Privy Council too great for those, however high in rank, who 
menace his person or dispute his justice. For a saucy word 
they send Lord Clifton to the Fleet; for a complaint against 
one of his verdicts they commit Lady Ann Blount to the Mar- 
shalsea. In 1620, he publishes his “ Novum Organum ”—a 
book which has in it the germs of more power and good to 
man than any other work not of divine authorship in the 
world. He is now at the height of earthly fame. First lay- 
man in his own country; first philosopher in Europe—what is 
wanting to his felicity? Neither power, nor popularity, nor 
titles, nor love, nor fame, nor obedience, nor troops of friends. 
All these he has—no man in greater fulness. If his heart has 
other longings, he has only to express his wish. In January, 
1621, he receives the title of Viscount St. Albans, in a form 
of peculiar honour—other peers being created by letters patent, 
he by investiture with the coronet and robe. 

“Yet only seven months after printing the ‘Greatest Birth 
of Time’—only three months after receiving in the King’s 
presence the robe and coronet—he is stripped of his honours, 
degraded from his place, condemned to a monstrous fine, and 
flung into the Tower. 

“The tale of this fall is the most strange and sad in the 
whole history of man.” 

No common praise is due to Mr. Dixon for the learning and 
logical precision with which he describes the internal construc- 
tion,of the great machine that so suddenly brought down the 
Chancellor from his place, and measures out to each person 
concerned in the drama—puppet or string-puller—his proper 
amount of pity or condemnation. We cannot do better than give, 
in the author’s own words, the leading passages of the story. 

“In striding over Coke’s head to the mace and seals, Bacon 
puts the crown to his many offences against that wealthy and 
vindictive foe. Their lives have been spent in a daily contest 
for rank, love, place, and power. Up to the present year, Coke 
has been able to keep in front. He made more money; he 
won Lady Hatton; he first got office under the Crown. He 
went up to the Common Pleas, while Bacon was fighting for 
his promotion at the bar. Before the great philosopher was 
commissioned as Attorney-General, the great Jurist had been 
seated on the King’s Bench. For the three years and four 
months that Bacon, as Attorney, waited in the council ante- 
room, Coke sat at the board. The scene is now changed, the 
characters reversed. Within a few weeks, Coke has been de- 
graded from the council to make way for Bacon, and reduced 
from the King’s Bench that his rival may feel the insolent joy 
of refusing to accept his place. The humiliation has now been 
capped by Bacon filching from him, at the very moment of his 
negociation with Villiers, the mace and seals, without paying 
for them one shilling of those irregular sums which he himself 
was told he must lay down. Such a success enrages the miser 
even more than it galls the man. 
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“How can he drag this rival down? The way is but too 
easy. Gain the favourite. Virtue is no protection to men in 
power. He has been thrown. Egerton only escaped an igno- 
minious fall by the approach of death. The story of Egerton’s 
latter days has never yet been told. As an illustration of the 
time, it is in the highest degree important for a clear compre- 
hension of his successor’s fall. 

“ As Egerton grew old, a host of lawyers and ecclesiastics 
began to crave the seals; conspicuous among these were Bilson 
and Bennet, Hobart and Coke. As Egerton would 
not die, though he had held the seals longer than any Chancel- 
lor since the Conquest, nor yield his place except on reasonable 
terms of surrender, those who meant to make a purse by the 
transfer began to brood over the possibility of forcing him to 
yield by meansof acriminal prosecution. A sentence in the House 
of Lords would be legal death. Once it were pronounced the seals 
would fall into the king’s gift. This was a new and perilous 
game to play; but the plan seemed easy, the profits vast. A 
trial might be made. Any old lawyer, learned in the vices of 
the times, could get up an accusation. Buckingham could 
secure a majority in the House of Lords. The temptations 
which drew Buckingham into this odious and criminal course 
were very great. Sir John Bennet offered for the seals no less 
a sum than thirty thousand pounds.” 

All was ripe for 4 criminal prosecution of the aged 
chancellor. If the intelligence of the conspiracy against him 
was the final blow that laid him in his coffin, still the grave 
protected him from Villiers and his associated thieves. Death, 
however, did not play the desired part for them. The 
chancellorship was left vacant, but not for them to put up to 
auction. Without paying a single coin of blackmail to the 
marauders df St. James’s, Bacon obtained the seals, and bade 
fair to keep them. Maddened: with disappointment the gang 
saw that their only hope of plunder lay in reviving against 
Bacon the conspiracy they had nursed against Egerton. In 
the malevolence of Coke, and the chicanery of John Churchill, 
a perjured rascal who has altogether escaped the notice of 
historians previous to Mr. Dixon, the gang had instruments 
in every way fitted for their use. All that was required to be 
done was, for an outside rabble to declare that Bacon’s 
lawful fees were bribes accepted for the corruption of justice, 
and for Buckingham’s creatures in the House of Peers gravely 
to assent to the astounding proposition. Nor will any one 
acquainted with the critical position of judges at the time of 
Bacon’s fall be surprised at the success of the plot. Mr. Dixon 
observes:—* To see why the threat of prosecution so deeply 
disturbed Egerton, and how easy it may be for unscrupulous 
men to frame a charge of corruption against his successor, a 
reader who is not a lawyer shouid remind himself of the state 
of society in the days of James the First. 

“There is no civil list. Few men in the court or in the 
church receive salaries from the Crown; and each has to keep 
his estate and make his fortune out of fees and gifts. The 

King takes fees. The archbishop, the bishop, the rural dean 
take fees. The Lord Chancellor, the Lord Chief Justice, the 
Baron of the Exchequer, the Master of the Rolls, the 
Attorney-General, the Solicitor-General, the King’s Serjeant, 
the Utter Barrister, all the functionaries of law and justice, 
take fees. The Lord Admiral takes fees, The Secretary of 
State, the Chancellor of the Exchequer, the Master of the 
Wards, the Warden of the Cinque Ports, the Gentlemen of the 
Bedchamber, all take fees. Everybody takes fees, everybody 
pays fees. 

“In some public offices and courts the amount to be paid is 
fixed, either by ancient usage or by such a common under- 
standing as in modern times controls a railway or steamboat 
fare. In some, particularly in the courts of justice, it is open. 
Bassanio may present his ducats; three thousand in a bag. 
The judge may only take a ring. A fee is due whenever an 
act is done. The occasions on which, by ancient usage of the 
realm, the king claims help or fine, are many; the sealing of 
an office or a grant; the knighting of his son; the marriage of 
his daughter; the alienation of lands in capite; his birthday, 
new year’s day; the anniversary of his accession or his 
coronation; indeed at all times when he wants money and 
finds nen rich enough and loyal enough to pay. In like 
manner the clergy levy tithe and toll; fees on christenings, 
fees on churchings, fees on maniiages, fees on interments, 
Easter offerings, free offerings, charities, church reparations, 
church extensions, pews, and rents. 

“In the Government offices it is the same as in the palace 
and the church. If the Attorney-General, the Secretary of 
State, the Lord Admiral, or the Privy Seal puts his signature 

8 sheet of paper, he takes his fee. Often it is his means ot 





life—to wit, the retaining fee paid by the king to Cecil, gy 


‘Premier Secretary of State, is a hundred pounds a year. 


the fees from other sources are enormous. These fees are no 
bribes. 

“The same at the bar and on the bench. The bar is a figg 
profession: a member of the Temple or of Lincoln’s-inn being 
bound to plead, as the knights, whose swords are rust, wer 
bound to fight, in love and faith, taking no purse nor serie 
is an order of courtesy and chivalry; its members the soldiey 
of justice, pledged to protect the weak, to help the needy, tg 
defend the right. Now, all this service is by law and 
free. A barrister may not ask wages for his toil, like gy 
attorney or a clerk, nor can he reclaim by any process of lay, 
as the clerk and attorney can, the value of his time and speech, 
If he lives on the gifts of grateful clients, these gifts must be 
perfectly free. This theory of counsel’s hire, though old ag 
our language and our institutions, is, of course, a sham. No 
junior on the Oxford circuit dreams of succouring damsely 
from love of Dulcinea, or freeing galley-slaves from the obliga. 
tions of knighthood. No guineas, no speech. The shifts by 
which lax attorneys are tickled into paying the fees which no 
law compels them to pay are droll as anything in the immortal 
laws of Barataria. 

“ Now, the rules which continue.under Victoria to govem 
the bar, under James I. governed the bench. ‘The Lord Chief 
Justice, or the Lord Chancellor, like the Secretary of State, is 
paid by fees. The king’s judge is neither in deed nor in name 
a public servant; he receives a nominal sum as standing 
counsel for the Crown, and for the rest he depends on the 
income arising from his hearing of private causes. These facts 
appear in a comparison of the amounts paid by the Crown to 
its great legal functionaries, with the estimated profits of each 
particular post. Thus, the seals, though the Lord Chancellor 
had no proper salary, were in Egerton’s time worth from ten to 
fifteen thousand pounds a-year. Bacon valued his place as 
Attorney-General at six thousand a-year; of which princely 
sum (twenty-five thousand a-year in coin of Victoria) the 
King only paid him eighty-one pounds six shillings and eight- 
pence, Yoiverton’s place of Solicitor brought him three or 
four thousand a-year, of which he got seventy pounds from 
James. The judges had enough to buy their gloves and robes, 
not more. Coke, when Lord Chief Justice of England, drew 
from the State twelve farthings less than two hundred and 
twenty-five pounds a-year. When travelling circuit, he was 
allowed thirty-three pounds six shillings and eightpence for 
his expenses. Hobart, Chief Justice of the Common Pleas, 
had twelve farthings less than one hundred and ninety-five 
pounds a-year; Tanfield, Lord Chief Baron of his Majesty's 
Court of Exchequer, one hundred and eighty-eight pounds 
six shillings a-year. Yet each of these great lawyers hid 
given up a lucrative practice at the bar. After their promo- 
tion to the bench, they lived in good houses, kept a princely 
state, gave dinners and masques, made presents to the King, 
accumulated goods and lands. Their wages were paid in fees 
by those who resorted for justice to their courts. 

“These fees were not bribes. If the satirists, from” Latimer 
to Nashe, described the bench of bishops and the bench of 
judges as taking bribes, it was only in the vein common to 
lampooners in every age of the world; the vein in which 
Boccaccio describes his friars, and Jonson his Justice Oberdos. 
Serious men made no complaint. Judicial corruption was not 
a grievance in 1604, In 1606 an attempt to reduce the fees 
in one department of chancery business was rejected by the 
popular party in the House of Commons. 

“Tn the great list of grievances, drawn up in 1604, we find 
complaints that Cecil lives in adultery, that Parliament is 
packed with courtiers, that the forest laws have been revived, 
that pardons are sold to cut-throats and felons, that monopolies 
are granted to duns, and patents bestowed on extortioners 
and pimps; not that the great lawyers are thought corrupt or 
that justice is supposed to be bought and sold. 


“Nor is such a grievance felt though undescribed. In the 
list of grievances there is one charge against the Lord Chan- 


cellor Egerton. Had there been a second, it would certainly 
have been named, In 1604, the charge which law reformers 
made against Egerton, was that he held the two offices of 
Master of the Rolls and Keeper of the Great Seals. Itnever 
occurred to these men to complain that he took his wages ia 
the shape of fees. = 


“ The evidence produced against him, as Heneage Finch has 
told the House of Commons, proves hig case and frees him from 


blame; of the twenty-two charges of corruption, three are debts 


—Compton’s, Peacock’s, and Vanlore’s; two of these, Comp- 
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a 
sand Vanlore’s, debts on bond and interest. Any man who 
orrows money may be as justly charged with taking bribes. 
» case, that of the London companies, is an arbitration, not 
4 suit in law. Even Cranfield, though bred in the city, can- 
not call their feea bribe. Smithwick’s gift, being found irregu- 
has been sent back. Thirteen cases—those of Young, 
Hody, Barker, Monk, Trevor, Scott, Fisher, Lenthal, 
mach, Montagu, Ruswell, and the Frenchmen—are of daily 
~actice in every court of law, They fall under Bacon’s third 
st common fees, paid in the usual way, paid after judgment 
aig been given. Kennedy's present of a cabinet for York 
has never been accepted, the Chancellor hearing that 
the artisan who made it has not been paid, Reynell, an old 
ighbour and friend, gave him two hundred pounds towards 
furnishing York House, and sent him a ring on new year’s 
day. Everybody gives rings, everybody takes rings, on a new 
year's day. The gift of five hundred pounds from Sir Ralph 
Hornsby was made after a judgment, though, as afterwards 
ai , while a second, much inferior case, was still in hear- 
ing. The gift was openly made, not to the Chancellor, but to 
the officer of his court. ‘The last caseis that of Lady Wharton, 
the only one that presents en unusual feature. Lady Whar- 
ton, it seems, brought her presents to the Chancellor herself; 
yet even her gifts were openly made, in the presence of 
the proper officer and his clerk. Churchill admits being 
sent in the room when Lady Wharton left her purse; 
Gardner, Keeling’s clerk, asserts that he was present 
when she brought the two hundred pounds. Even 
Coke is staggered by proofs which prove so much, 
for who in his senses can suppose that the Lord Chan- 
cellor would have done an Act known to be illegal and 
immoral in the company of a registrar and a clerk? It is 
clear that a thing which Bacon did under the eyes of Gardner and 
Churchill must have been in his mind customary and right. 
It is no less clear that if Bacon had done wrong, knowing 
it to be wrong, he would never have braved exposure of his 
fraud by turning Churchill into the streets. 

"Thus after the most rigorous and vindictive scrutiny into 
his official acts, and into the official acts of his servants, not a 
single fee or remembrance traced to the Chancellor can, by any 
ftir construction, be called a bribe. Not one appears to have 
been given on a promise; not one appears to have been given in 
seoret; not one is alleged to have corrupted justice.” 

But the character of the evidence was altogether an imma- 
terial affair with the promoters of the prosecution. Hard pressed 
ly malignant opponents who had already divided the spoils 

victory, hopeless of meeting with justice by the notoriety 
ofa public investigation, and doubtléss influenced by the King’s 
uyice, Bacon made a qualified submission to angry foes and 
wlyerse circumstances. A confession of venal practice was 
never wrung from him, He would noteven admit himself charge- 
thle with corrupt intention. But responding one by one to 

absurd accusations in terms that were nothing else but an 
incontrovertible argument for his innocence, he allowed that 
abuses had crept into the court over which he presided, and 
conceded that some of those abuses might be attributed to want 
of vigilance and method on his part. With this admission— 
nob of guilt, but of defeat in a battle of the ante-chambers, he 
tade a courtly bow to his unscrupulous antagonists, and 
eee that since they had gained their point they would, 
indecent regard of all chivalric sentiment, cease to molest him. 
What response this appeal to generosity met, is matter of 
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Societies and Enstitutions. 


NEWCASTLE AND GATESHEAD LAW SOCIETY. 

The committee of the Newcastle and Gateshead Law 
Society, at the 34th annual general meeting of the Society 
teld on the 12th instant, presented the following report of their 
proceedings :— 

Asearly as the month of February the attention of your 
committee was called by the Incorporated Law Society to the 
two Bills to amend the Attorneys and Solicitors Act, 1843. 
The one was brought into the House of Lords by the Incor- 

Law Society; the other into the House of Commons 

Mr. John Locke. 

The latter was a measure of a limited character and con- 

some objectionable clauses. ‘The former was a renewal, 

With additions,) of the Bill introduced last year by the 

rated Law Society who had framed the original Bill of 
1843 and treated the subject in a comprehensive manner. 





Incorporated Law Society was sent for presentation to the 
House of Lords on the 5th March. 

Many communications passed between the Incorporated Law 
Society and your committee during the progress of this Bill 
and also with the Leeds Law Society and between your presi- 
dent Mr. Clayton, and Mr. Keith Barnes, solicitor, of London. 

In the month of April, letters were addressed to six of the 
local members of Parliament asking their support to the Bill 
of the Incorporated Law Society, which was passed at the 
latter end of August with a modification of some of the matter 
considered objectionable in Mr. Locke’s Bill. 

The other principal Bills affecting the profession were the 
Bankruptcy Consolidation Bill introduced by the Attorney 
General, that of Lord St. Leonard’s “to further amend the 
Law of Property” and Lord Cranworth’s “to give to trustees 
and others certain powers now commonly inserted in settle- 
ments, mortgages and wills;’ also a Bill introduced by Lord 
Brougham “touching the transfer of real estate and the 
registration of the titles thereof.” 

These several legislative measures more or less had the 
attention of your committee. The Bill of Lord Brougham 
made no way in the House of Lords, and was soon abandoned; 
as to the Bankruptcy Bill, your committee was favoured with 
“remarks” by Mr. Ford, of the firm of Rogerson & F ord, and 
with ‘“ notes” and “ further notes ” by Mr. Lawrance, of the firm 
of Lawrance & Plews. After occupying attention for some 
time the Bill was withdrawn by Sir R. Bethell, but it is 
understood will be reintroduced during the ensuing Session. 

Your committee will take the earliest opportunity of ob- 
taining a print of the Bill as brought before the house when 
Parliament opens and proposes to call a general meeting of the 
Society with reference to a measure of such great import- 
ance. ; 

The other two Bills of Lord St. Leonards’ and Lord Cran- 
worth’s passed through both houses and became law. 

During the progress of the above mentioned Bills your 
Committee received many important suggestions from the Metro- 
politan and Provincial Law Association as well as from the 
Incorporated Law Society. 

Your committee have much pleasure in referring to the 
aggregate meeting of the Metropolitan and Provincial Law 
Association which was hoiden in Neweastle on the 9th and 
10th October last. 

The preparations for this meeting received the careful atten- 
tion of your committee, who have much pleasure in recording the 
cordial co-operation this society received from the members of 
the profession at large in the town and neighbourhood in 
giving the Association which did Newcastle the honour of 
making it their place of meeting a cordial and friendly recep- 
tion. 

Your committee feel a pleasure in recording the meeting not 
merely as a passing event of the present year, but as being 
amongst the most valuable and important of the annals of the 
profession. 

Your committee during the events of the year have to lament 
the death of Mr. James Arnott,and more recently that of Mr, 
Matthew Forster, who was long a member of this society 
and had been for many years the father of the profession 
of Newcastle. 

Your committee have been much impressed with the impor- 
tance of various observations made at the late meeting of the 
Metropolitan and Provincial Law Association suggestive of the 
greater unity and approximation of the profession as a general 
incorporation under an extension of the charter of the Incor- 
porated Law Society, and would take the liberty of suggesting 
the appointment of a special committee of this society to give 
this question a careful and deliberate consideration. 

Your committee beg to report that the society at present 
numbers 79 members. 


ih 


haw Amendment Society. 


SUGGESTIONS FOR IMPROVEMENTS IN OUR 
SYSTEM OF LEGISLATION BY PRIVATE BILLS, 
The following paper was read by Mr. PULLING, at a meeting 

of this society on the 3rd instant. 

The phrase—system of legislation—in reference to private 
Bills has, at this day, a received meaning, though it is not 
altogether appropriate. 

The practice of exceptional interference with the general’ 
course of the law, by private and special enactments, concessions, 
and dispensations, rather implies a series of anomalies than legis- 





A petition from this society in favour of the measure of the | Jation, and certainly represents no system of legislation, 
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To interfere with the course of the general law, in favour or 
to the prejudice of individuals, is neither legislation nor judicial 
administration ; it is hardly more or less than the arbitrary 
dispensation of absolute power. 

Under purely despotic governments, whatever receives the 
sanction of the sovereign becomes legal; and in our own coun- 
try, under the sway of the Plantagenets, the impress of the 
great seal or the sanction of the sign manual warped the law 
to the occasion of every favoured applicant. Letters from the 
Crown, abundantly to be found on the Patent and Close Rolls, 
assumed to give a ready relief against legal obstructions in the 
way of private schemes. 

Living now under a constitutional government, which admits 
of no royal grants, concessions, or dispensations, infringing on 
the general law of the land, we are made to feel that the 
general law can be adapted to the exigencies of any individuals 
who pursue the forms prescribed, and have the money required, 
for obtaining a private Act of Parliament. 

Private Acts in the present age, if they do not, like the early 
documents under that title to be found on the Rolls of the 
compliant Parliaments of Edward IV. and Richard IIL, bas- 
tardize a troublesome competitor for the Crown, or partition 
the possessions of those out of power among the adherents and 
friends of the ruling body, still work the injustice that is ine- 
vitable wherever general laws are made to yield to individual 
importunities. 

If it be the lot of one of us to be involved in a dispute with a 
company invested with parliamentary powers, we may soon be 
made to feel that, not the general law of England, but a special 
statute passed on the private petition of our adversary, is to 
adjust the differences between us. Even if carefully endeavour- 
ing to avoid direct negotiations and transactions with bodies 
thus armed, we have little chance of ignoring or disregarding 
the provisions of private Acts of Parliament. We cannot travel 
or stay at home without bringing ourselves within the opera- 
tion of some of the special enactments. Every railway, canal, or 
turnpike-road; every harbour, dock, or pier; almost every town, 
or large parish, has its collection of local acts. If the street in 


front of our doors is obstructed ; if the supply of water or gas to 
our houses be capriciously stopped ; if the rate collector sum- 
marily calls on us for any unexpected contribution, we may 
rely on finding the imposition sanctioned, not by the general 


law, but by some extraordinary enactment of the Legislature, 
passed on a private petition. 

The volumes of our Statute Law at this time contain no less 
than twenty-seven thousand local, personal, and private Acts 
of Parliament, varying the general public law, and containing 
enactments having almost every variety of object—compulsorily 
to dispossess the owners of private property, under the pretence 
of the public good—freely to give certain joint stock companies 
the management and control of our rivers, harbours, roads, and 
streets, and other property, essentially public—to confer mono- 
polies and arbitrary powers, tolls and taxes, wholly unknown to 
the common law. 

These special acts introduce an endless variety of conditions 
and terms into all contracts and transactions with the privileged 
bodies ; penalties and penal proceedings—often of a very vexa- 
tious character— innovating on the first principles of the 
common law, the law of evidence, the rights of property and of 
civil liberty—mere private trespasses on the privileged property 
visited with serious punishments—in some instances the offences 
magnified into felonies. 

Opposed as such anomalous enactments are to every principle 
of justice, hardly less objectionable is the way in which they 
pass the parliamentary ordeal. Framed wholly to mect the 
purposes of the promoters, a local and personal Bill comes before 
a select committee in either House, rarely opposed by any one 
but a rival applicant for similar privileges. The contest in 
committee is carried on between these rivals week after week, 
during the Parliamentary Session. Lawyers, engineers, and 
witnesses—on some occasions there have been as many as 
four hundred concerned in one Bill (all of them extravagantly 
paid for their services)—come only to promote the special 
interests of those for whom they severally appear. No onc, 
professionally or otherwise, is engaged to watch or advocate 
the interests of the public: and the wearied members of com- 
wittee, overwhelmed with a thonsand sophistries and misrepre- 
sentations, are too glad to see the prospect of terminating the 
contests which actually arise, without volanteering inquiries 
affecting merely the public interests. Select committees have 
been over and over again denounced as the very worst tribunals 
that could be devised for the investigation of the merits of a 
private bill project. The prodigal costliness of the proceedings 
before these committees, often amounting, in the case of our 


Us 








. of os 7 
.railway companies, to a very large proportion of all the 


capital—and, in the case of many local improvement bills 4 
enormous sums, directed to be raised afterwards by tolls ang 
impositions on the public—have made one evil of privates bij 
legislation press where it is sure to make itself felt. 

Shareholders who contributed funds thus misapplied gq 
perverted from their legitimate purpose—the public who hap 
been taxed in various ways to meet the deficiency, all feel thy 
Select Committce expenses are a gross abuse. When we finj 
the expenditure of the Great Northen Railway in parlimen 
costs amounting to halfa million sterling before the unde. 
taking itself was even commenced—when we find (as patliamen. 
tary reports show us) companies consuming their entire pr 
and proposed capital in obtaining, or endeavouring to obtaj 
the concession of parliamentary powers — the practice which 
sanctions and necessitates such breaches of trust, mighty 
justly stigmatized as something more than a mere abuse, 

Last, though not the least, of the evils of private Bill pro. 
ceedings, is the obstruction they offer to the legitimate busines 
of Parliament. In the great railway session of 1846, there 
were no less than five hundred sittings of select committees, 3 
many as thirty-four being held in one day. When session after 
session, amidst the loud complaints of wearied members and 
of disappointed constituents, private bill committees consum 
that time which, judiciously applied to the details of public 
business, might prevent the repetition of the annual outery 
about reforms postponed, inquiries refused, the estimate 
scrambled through, and great public questions neglected—we 
may justly denounce the private bill system as directly ob. 
structing the business of the nation. Were the labours of 
private bill committees to be lessened, and the valuable tim 
thus consumed to be devoted to committees to be appointed 
for the thorough investigation of the details, and expediting 
the progress of public questions before Parliament, the annual 
disappointment referred to would indeed be lessened. 

The unjustifiable costliness, the anomalous character, the 
inconvenient and irksome proceedings of private bill com. 
mittees, obstructive as they are to public business, and » 
wholly unsatisfactory in their results, have been the subject of 
vehement condemnation by all classes, for a great many 
years—by parliamentary committees without number—by 
judges who have vainly endeavoured to construe and prac. 
tically apply the exceptional enactments—and by the public, 
who have to suffer and pay for it all. 

The anomalous authority exercised by Parliament in the 
case of private bills has ever been deemed to require the ut 
most vigilance. The preliminary investigation by the ancient 
officers called Receivers and Triers of Petitions and the 
subsequent examination by the Judges summoned in the House 
of Lords having gone into disuse, standing orders have been 
made in modern times, with the view to realise the eulogistic 
apology of Blackstone (vol. iii, p. 345), that “ private Acts 
Parliament are carried on in both Houses with great delibers- 
tion and caution, and that nothing is done without the consent 
of all parties in being and capable of consent, that have tle 
remotest interest in the matter.” 

As the practice of parliamentary interference by private 
bills has gradually extended from mere cases of disentailing 
private estates with the consent of every individual concerned, 
to extensive joint stock undertakings of a distinctly public 
character, at the prayer only of the schemers, it has, after 
years of experimental change, been found that no standing 
orders are sufficient to prevent imposition and injustice, The 


| inherent defects of a system by which the distinct functions of 


the legislator and judge are sought to be united, defy all 
human efforts to cure it. 

In 1846 the abuses practised before private bill committees 
excited so much attention, that Parliament was induced to 
pass an Act,9 & 10 Vict. c. 106, affirming the self-evident 
proposition, that “it is expedient that facilities should be 


| given for procuring more complete and trustworthy informa 
| tion previous to inquiries before either House of Parliament 


on applications in certain cases for private Acts.” But the 
complete and trustworthy information which was directed by 
that Act, and the amending Act of 1848 (11 & 12 Vict. c. 129), 
was practically limited to certain matters affecting the special 
interests confided to the Commissioners of Woods and Forests, 
and the Admiralty, and these preliminary inquiries were 10 
required to be made in such a m@nner as to afford Parliamest 
or the public any light on the real merits of a pro 

scheme: which might, for anything that appeared in 

preliminary investigation, be most préjudicial to private rights 
without prodncing any commensurate public advantages 
These preliminary inquiries, as might be expected, were there- 
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fore after & short time pronounced a failure, and the statutes 
ibing them repealed (by 14 & 15 Vict. c. 129), 

With some alterations in detail in the routine of select 
committees, the regulations affecting private bills remain 
almost as they were. ‘The chief objections to them continue, 
and with, perhaps, the exception of parliamentary agents and 

itioners, every class affected by private bills and private 
‘Acts of Parliament unite in denouncing them as a monstrous 
inconvenience and a monstrous abuse. 

The instituting a preliminary investigation of the facts, 
which is a principle of our whole system of justice, which 
the common law requires before judgment can be pronounced, 
which is followed in every tribunal in this country, either in 
the shape of a trial by jury or reference to some subordinate 
officer, or to some competent person specially appointed to 
reduce the facts into the shape of a special case, is practically 
j by Parliament, who proceed tothe second stage of a 
private bill, without any investigation of the merits, and then, in 
the objectionable manner already spoken of, delegate the investi- 

ion and the real power of ultimate decision to a few members 
of their own body. 

Anticipating, from a notice of motion already given for next 
session, that Parliament will, before long, again take into 
consideration the whole question of private bill procedure, it 
may be worthy the attention of this Society whether the follow- 
ng suggestions might not, with some advantage, be submitted 
to the attention of the Legislature:— 

}. Let competent persons be appointed by both Houses of 
Parliament, invested with the full powers of the ancient triers 
and receivers of petitions, and the modern examiners; and let 
every petition for a private bill be referred to one of such 
persons, who, having summoned before him, and fully heard 
all parties interested, and fully examined all material evidence, 

or documentary, should make a full and complete 
report to Parliament not only of the compliance with the 
standing orders, but of the objects and proved facts relating to 
each petition, and the evidence, conflicting or otherwise, by 
which it is promoted or opposed, and the precise way in which 
the proposed Bill deviates, in any clause, from the general law 
of the land. 

2, Let no petition for a private bill be presented to either 
House without such report, accompanied with copies of all 
maps, plans, and documents referred to therein. 

8. Let the attention of Parliament, in committee or other- 
wise, be confined to the disposal of the questions arising on the 
report, and any exceptions to such report duly presented by 
ay party having a recognised locus standi ; and let the facts 
shown on such report, or any report on any fresh investigation, 
directed in consequence of such exceptions, be conclusive. 

4, Let genera! regulations be made for petitions for such 

private bills being presented at any period of the year, and 
being referred at once to the appointed examiner by the Lord 
Chancellor or Speaker—for the purpose of such examination, 
altogether or in part, in the immediate locality to be affected 
by the proposed bill—and for visiting with exemplary costs all 
persons guilty of vexatious proceedings, 
_ 5, Let all common form clauses, of every class of local and 
personal Act, be consolidated into one or more general Acts, 
and made to operate in all cases of a similar character, both as 
regards existing and future local and personal Acts, whether 
such clauses regulate the mode of procedure, the form of con- 
Veyance, &c.; and 

6. Let Parliament, as speedily as possible, pursue the course 
taken with respect to local courts, the enclosure of waste lands, 
watching, lighting, police, and various other matters formerly 
regulated by special Acts, and substitute general and systematic 
legislation for that which is now merely anomalous and perni- 
cious, 


These amendments in the mode of proceeding with respect 
to applications for private Acts of Parliament, would not only 
materially diminish the present expenditure of public and pri- 
vate time and money before committees, and secure to Parlia- 
ment complete and trustworthy information respecting each 
‘pplization, but the reform could, unlike any change hitherto 
suggested, be effected without in any way intrenching on the 
legitimate function or privileges of cither House of Parliament. 

In lieu of the loose and unsatisfactory investigation under 
the present mode of proceeding, an authentic record of the 

of every case would come before Parliament, enabling 
tach brunch of the Legislature to decide on those proved facts, 
nd apply the redress which the constitution has empowered 
Purliament to afford. 

Lord Stanley, M.P., Mr. Craufurd, M.P., and Mr. Ewart, 
+, Were present, and took part in the discussion. 





Births, Marriages, and Deaths. 


BIRTHS. 

LAWSON—On Dec. 24, the wife of William Norton Lawson, Esq., Bar- 
rister-at-Law, of a daughter. 

NORTON. -On Dec. 27, at 15, Clifton-place, Camberwell New Road, the 
wife of Mr. Francis Norton, Solicitor, of a daughter. 

MARRIAGES. 

BRADY—HATCHELL—On Dec. 15, the Right Hon. Maziere Brady, Lord 
Chancellor of Ireland, to Mary, second daughter of the Right Hon. John 
Hatchell, Fortfield-house, county Dublin. 

SHAKESPEARE—HARTILL—On Dec. 20, William Shak , Esq., 
of Oldbury, Solicitor, to Annie, second daughter of the late Mr. Joseph 
Hartill, of the same place. 

DEATHS. 


CURRIE— On Dec. 23, at Hill Side, Abbot’s Langley, Hertfordshire, James 

Currie, Esq., of that place, and No, 32, Lincoln’s-inn-fields, 63. 
NICKOLS—On July 7, at Maryborough, aged 38, Maria, wife of Mr. W. 

Edward Nickols, County Court and Court of Mines officer, Raglan, Vic- 

toria, Australia, late of Leeds. 

a aa 
English Munds and Railway Stock 
(Last Official Quotation during the week ending Friday evening.) 











EncuLisn Founps. RattwaYs — Continued- 


| 
ae 


Bank Stock ...s.e0+) «+ | Stock Ditto A. Stock....| 106 
3 per Cent. Red. Ann..| 92% |!Stock| Ditto B. Stock....} 134 
3 per Cent.Cons.Ann.| .. |/Stock|Great Western ......| 74§ 
New 3 per Cent. Ann..| 924 ||stock|/Lancash. & Yorkshire | 120 
New 24 per Cent. Ann.| .._ |/Stock|London and Blackwall.| 64 
Consels foraccount ..| 924 |/stock|Lon.Brighton& S.Coast| 119 


India Debentures, 1858.) .. || 25 Lon. Chatham & Dover} 51 








Ditto 1859.) .. |/Stock| Londonand N.-Wstrn..| 102: 
India Stock .......... oe | Stock London & §.-Westrn.| 96 
India 5 per Cent. 1859..| .. |/Stock| Man. Sheff. & Lincoln.. 
India Bonds (£1000) ..|_.- |/Stock|Midland ....... erate 
Do. (under £1000).....| 9 dis.|/Stock| Ditto Birm. & Derby} 110 
Exch. Bills (£1000)...| par. |/Stock|Norfolk.......seee0..| 57 








| Ditto (£500)....| .. |/Stock|North British ........ 
Ditto (Small) .. | Stock | North-Eastn. (Brwck.) 105; 
|Stock Ditto Leeds ......| 65 
| iStock} Ditto York ......| 95$ 
Ratiway Stock. |Stock| North London...... -+| 102 
Stock! Birk. Lan. & Ch. J 83 [Steck] Oxford Leeann se 
‘ock | Birk. Lan. . June, olverhampton ..| .. 
Steck! Bristol and Exeter.... “ ||Seeek aurepenaee Union ....| 52 
Stock; Cornwall ......... eve |Stock|South Devon ........| 42 
Stock |East Anglian Cauccacal 0 Stock South-Eastern ovsees sat 
Stock Eastern Counties ....| 544 |/Stock/South Wales ........| 64 
Stock; EasternUnion A. Stock} 39 || Stock/S. Yeranive & R. Dun A 
Stock! Ditto B.Stock....| 28 || 25 |Stockton & Darlington 
Stock Great Northern ...... 70 








ll ||Stock| Vale of Neath Susead 
} 





- sade 
London Grajettes. 


Professional Partnership Brssolbved. 
Tuespay, Dec. 25, 1860. 
WALTER, ALFRED, and SAMUEL BaLpEN, Jun., Attorneys and Solicitors, 
48, Cherry-street, Birmingham (Walter and Balden), by mutual consent. 
Dee. 19. 


UWA indings-up of Joint Stock Companies. 
LIMITED IN BANKRUPTCY. 
TuespaY, Dec. 25, 1860. 
Livenroot TRADESMAN’s Loan Company (Limirep).—Petition to wind-up 
presented Dec. 22, will be heard before Commissioner Perry, at Liver- 
pool, on Dec 31, at 12. 
Faipay, Dec, 28, 1860. 
UNLIMITED IN CHANCERY. 
MeRcANTILE GUARANTEE AND AssuRANCE Company. YV.C. Wood will 
proceed on Jan. 9, at 1, to settle the list of contributories of this com- 


pany. 
Limtrep IN BANKRUPTCY. 
AUSTRALASIAN LAND AND Emicration Company (Limrrep). Creditors to 
prove their debts before Commissioner Goulburn on Jan. 9, at 12. 


Creditors under 22 & 23 Vict, cap. 35. 
Last Day of Claim. 
Tuespay, Dec. 25, 1860. 

Barnes, Witttam, Wine Merchant, Foregate-street, Worecster. Huxley, 
Solicitor, Worcester. Feb. 10. 

Corrie, Rozert, Printer, Bookseller, & Stationer, Basingstoke, Southamp- 
ton. Lamb, Brooks, & Challis, Solicitors, Basingstoke. Feb. 20. 

IuLiInGwortu, Taomas, Farmer, formerly of Methley, Yorkshire, but late 
of Chariton Field, Rothwell, Yorkshire. Lumb & Sons, Solicitors, Wake- 
field. Jan. 28. 

Spencer, Jostan, Merchant, Bengal-place, New Kent-road, Surrey. Wates, 
Solicitor, 15, Harmer-street, Gravesend, Kent. Jan. 31. 

Tosswitt, Rosert, Esq., Victoria-road, Clapham-common, Surrey. 
McLeod, Stenning, & Watney, Solicitors, 10, London-street, Fencharch- 
street. Jan. 3I. 

Woop, Jonatnan, Gent., Hadleigh, Essex. Woodard, Solicitor, 106, Fen- 
church-strect, London. March 25. 

Fripay, Dec. 28, 1880, 

Crossny, Toomas, Farmer, Coleby, Lincolnshire. Moore, Solicitor, Lincoln, 

March 25 


Davis, Joun, Merchant, Hounsditch, London, and 47, Porchester-terrace, 
Bayswater, Middlesex. Sampson, Samuel, & Emanuel, Solicitors, 31, 
New Broad-street, London. Jan, 30. 

Mawsy, NaTuan, Grocer & Draper, Great Bently, Essex. R. & J. Mawby, 
Executors, 24, Old Jewry, London, Feb, 1. 





152 


THE SOLICITORS’ JOURNAL & REPORTER. — Dec. td 








Piatt, Mr. Josepn, Croft-street, Hyde, Chester. Drinkwater, Solicitor, 
Hyde. Feb. 1. 

Stapen, Joan Baker, Esq., rn Kent. 
Parliament-street, Westminster. Feb. 

Wincor, Grorce, Farmer, aan Soham, Suffolk. Ciubbe, Solicitor, Fram- 


lingham, Suffolk. Feb. 


Creditors on states in Chancery. 
Last Day of Proof. 
Tuespay, Dec. 25, 1860. 

Bagnyes, Toomas, Esq., Sawbridgeworth, Hertfordshire. Wollen v. Temple, 
V.C. Stuart. Feb. 2. 

Bristo, Taomas, Gent., Ipswich, Suffolk. Bristo v. Ashford, V.C. Wood. 
Jan. 17. 

CALDWELL, James STAMFORD, Esq., Linley Wood, Audley, Staffordshire. 
Caldwell v. Caldwell, V.C. Wood. Jan, 20. 

GreGory, ELIZABETH, Spinster, Woodville, Forest Hill, Surrey. Milburn 
v. Gregory, V.C. Wood. Jan. 7. 

GreoorY, RICHARD, Ship & Insurance Broker, 3, Ingram-court, Fenchurch- 
street, London, and of Woodville, Forest Hill, Surrey. Milburn v. 
Gregory, V.C. Wood. Jan. 7. 

Lawton, Epwarp, Canklow Wovod Farm, near Rotherham, Sorkshine, 
Lawton v. Lawton, M.R. Jan. 18. 

LockYER, IsABELLA LANCASTER, Widow, 4, ~~ agile Drempton, 
Middlesex. Hogg v. Reid, V.C. Stuart. "Jan. 2 
Reap, Ropert, Farmer, Norton Subcourse, Norfolk, Read v, Read, M.R. 

Jan. 

Simes, W ILLLAM, Carpenter, = street, Chelsea, Middlesex. 
Simes, V.C. Stuart. Jan. 2 

Simpson, Joun, Jun., Gresley, estes: Lass v. Simpson, V.C. Wood, 
Jan. 20. 

Waters, Witt1am Waters, Flour Factor, Holland-street, Blackfriars, 
Surrey, and Thurloe-square, Brompton, Middlesex. Waters v. Savio, 
V.C, Stuart. Feb. 4 

Fripay, Dec. 28, 1860. 

Hatcuett, Joun, Farmer, West Drayton, Middlesex. 
more, V.C. Stuart. Jan. 10. 

= Joun, Brewer, Cheam, Surrey. Noaks v. Hodges, V.C. Stuart. 

eb. 4. : 

Pair.irs, Georce, Farmer & Tile aaa eng Lowick, Northumber- 
land. Phillips o. Phillips, V.C. Wood. Jan. 23. 

Woop, Joun, Merchant, Kingston-upon-Hull, and of Beverley, Yorkshire. 
Wood v. Farthing, M.R. Jan. 22. 


Assiguunents for Benefit of Creditors. 
Tugspay, Dec. 25, 1860. 

Fercuson, JAMES, Draper, Stonehouse, Devonshire. Dec. 18. Sol. 
Fowler, Courtenay-street, Plymouth. 

Fisnes, James, Boot & Shoe Manufacturer, Nottingham. Novy. 28. Sols. 
Cowley & Everall, Nottingham. 

Henpenrson, Joun, Bookseller & Stitioner, New-street, Birmingham. 
Dec. 21. Sol. Boyer, 14, Old Jewry Chambers, London. 

Hixpson, Tuomas, Farmer, Brougham Rectory, Westmorland, Dec. 13. 
Sol. Arnison, Penrith. 

Kine, SamvEt, Linen Draper, Reading, Berks. Nov. 30. 
Christchurch-chambers, 99, Newgate-street, London. 

Lansett, Wittiam, Shopkeeper, Stebbing, Essex. Nov. 29. Sols. Craig 
& Rankin, Braintree, Essex. 

Lister, Joun, Carpenter, Sheffield. Dec. 4. Sols. Branson and Sons, 
Sheffield. 

MacnaMara, JOHN Roxsinson, & ExizA MAcNAMARA, Shopkeepers, Cork. 
Dec. 8. Sol, Davidson, Bradbury, & Hardwick, Weaver’s-hall, 22, 
Basinghall-street, London. 

Newman, Partie Rosegt, Hosier, North-street and East: street, Brighton, 
Sussex. Dec. 12. Sol. Taylor, 19, Old Burlington-street. 

Woops, JenemiaH Epwanp, Hosier & Giover, Liverpool. Dec. 8. Sols. 
a Bradbury, & Hardwick, Weaver’s-hall, 22, Basinghall-street, 

ondon. 


Sladen, Solicitor, 14, 


Marquet v. 


Hatchett v. Wat- 


Sol. Mardon, 


Fripay, Dec. 28, 1860. 

Bissor, Tuomas, Licensed Victualler & Tailor, Kidderminster, Worcester- 
shire. Dec.7. Sol. Rea, 34, Foregate-street, Worcester. 

Le Cueminant, Tuomas, Licensed Victualler, Rainbow Public House, 3, 
Queen-street, Ratcliff, Middlesex. Nov. 22, Sol, Rushbury, 32, Cole- 
man-street, London. 

Lewis, WILLIAM, Railway Work Contractor, Bath-road, Worcester, Dec. 
10. Sol. Rea, 34, Foregate-street, Worcester. 

REDFERN, JABEZ, Draper, Ashton-under-Lyne, Lancashire. Dec.3. Sols. 
Sale, Worthington, Shipman, & Seddon, Booth-street, Manchester. 

Srear, Joun, Boot & Shoe Maker, Belper, Derbyshire. Dec. 7. Sol. 
Borough, Derby. 

Gankruypts. 
Tuespay, Dec. 25, 1860. 

Acate, JosEepu, Grocer, Tallow Chandler & Baker, Emsworth, Hants. 
Com. Holroyd: Jan. 8, at 3; and Feb. 12, at 2.30; Basinghall-street. 
Off. Ass. Edwards. Sols. Watson & Son, 1%, Bouverie-street, Fleet- 
street, London ; or Way, Portsea, Hants. Pet. Dec. 21. 

AYLES, PETER WESTON, late Shipwright & Ship Builder, now a Builder, 
Weymouth, Dorsetshire. Com. Andrews: Jan. 4 and 31, at 12; Exeter. 
Off. Ass. Hirtzel. Sols. Tizard, Weymouth; or Turner & Hirtzel, 
Exeter. Pet. Dec. 22. 

Bearp, Rosert, Wheelwright, Snow's-fields, Bermondsey, Surrey. Com. 
Fonblanque: Jan. 9,at 2; and Feb. 6, at 12; Basinghall-street. Of. 
= Stansfeld. Sols. J. & W. Butler, 191, Tooley-street, London. Pet. 

c. 

naar, ening, Innkeeper, Highbridge, Somersetshire. Com. Hill: 
Jan. 7, and Feb. 4, at 11; Bristol. Of. Ass. Miller. Sols. King & 
Plummer, Bristol. Jet. Dec. 15. 

Bounp, Joun, Draper, Hay, Breconshire. Com. Hill: Jan. 15, and Feb. 
12, at 11; Bristol. Of. Ass. Acraman. Sols. Cheese, Hay, Brecon ; 
or "Brittan & Sons, Albion-chambers, Bristol, et. Dec. 22. 

Dempsey, Joun, Grocer & Flour Dealer, Hooley Hill, Audenshaw, Lanca- 
shire. Com. Jemmett, Jan. 10 and 31, at 12; Manchester. Of. Ass. 
Pott. Sol. Reddish, 52, Princess-street, "Manchester. Pet. Dec. 20. 

Dover, NaTHanieL Suatrswett, & RarraELto Louis GLANDONATT, 
Dealers in India Rubber Goods, & Warehousemen, 44, St. Paul’s-church- 
yard, London. Com. Evans: Jan. 8, at 1.30; and Feb, 7, at 2; Basing- 
hall-street. Of. Ass. Johnson, Sols. ‘Atkinson, Pilgrim, & Phillips, 
Church-court, Lothbury, Pet. Dec. 22. 





Gdwinite, Sous, Bookseller & Stationer, 21 , Hastwityiotiedk; Oxfo 
Middlesex. Com. Fane: Jan. 4, at 2; and Feb. 8, at 1; 
street. Off. Ass. Whitmore. Sols. Lawranee, Plows, Barua 
Jewry-chambers, Old Jewry, et. Dec, 2 

HatFiE.p, Jonn, Milliner & Dress Maker, ,~ of 15, South ¥ 
street, Oxford-street, Middlesex, but now of 56, Connang , 


Hyde- “park. Com. Holroyd: Jan. 8, at 3; and Feb. 12, at , 
Sol. Chapple, 19, Gt. C; ter 


inghall-street. Off. Ass. Edwards. 
London. Pet. Dec. 21. ; 

Hotum, Daviv, Boot & Shoe Manufacturer, Leicester. Com. Sai 
Jan. 10 and 31, at 11; Nottingham. . Ass. Harris. Sol. 
Leicester. Pet. Dec, 20. 

West, Cuan es, Baker, Brasted, Kent. Com. Evans: Jan. 8, at Aff 
Feb, 7, at 1; Basinghall-street. Off. Ass. Bell. Sols. Matth 
& Stoton, 2, *arthur-street, West, London-bridge. J/’et. Dec, 23; 4 

Woop, Marruias, Plumber, "Glazier, & Blue Slater, Barnsley, 
Com. Aa Jan. 14, and Feb. 4, at 11; Leeds. Of. Ass. H 
Cariss & Cudworth, Leeds; or Barratt, Wakefield. Pet. Dec. 


Fripay, Dec. 28, 1860, Be 
Cox, Witt1am, Grocer & Provision Dealer, 77, Dale End, Birmi 
Com. Sanders: Jan, 10& Feb. 7, at 11; Birmingham. Of. Ass 

more. Sol. Marshall, Birmingham. Pet. Dec. 27. 

FENNELL, WILLIAM TUGWELL, Hatter, Poole Valley, Brighton, 
blanque: Jan. 9, at 2.30, & Feb. 8, at 12; Basinghall-street. 
Graham. Sols. Linklaters & Hackwood, 7, Walbrook, London, 
Brighton. Pet. Dec. 26. 5a 

Harais, Isavetta Linas Mary, Widow, Hosier, Liverpool. Com, B 
Jan. 7 & 28, at 11; Liverpool. Of’. Ass. Morgan. Sols. Lay 
cere oy Lowndes, & Robinson, Brunswick-street, Liverpool, 
Dec. 2 3 

Hayes, ee. Cheesemonger, New Brentford, Middlesex. 

Jan. 9, at 1.30, & Feb. 10, at 11 ; Basinghall-street. Of. Pel 
Sols. A ad. a. Linklater & Hackwood, 7, Walbrook, vonion 
Dec. 22. 

Mutuer, Noaun, Builder, Sidmouth, Devon. Com. Andrews: Jan, 
Feb. 13, at 12; Exeter. Of. ‘Ass. Hirtzel. Sol. Clark, Exeter, 
Dec. 19. “ 


Patmer, Jonny, Picture Dealer, Mutley House, Mutley, near Ply 
Devon. Com. Evans: Jan. 10, at 2, & Feb. 8, at 11; Basing! ist 
Off. Ass. Bell. Sols. Wilde, Rees, Humphrey, & Wilde, 21, College. 
City. Pet. Dec. 17. “ 

Watson, Henry, Miller & Baker, Longford, Derbyshire. Com. 

Jan. 10, & 31, at 11; Nottingham. O@. Ass. Harris. Sol. 
‘Ashbourne. "Pet. Dec. 27. 


BANKRUPTCIES ANNULLED. 
Tugspay, Dec. 25, 1860. - 
Bowman, Epwarp Barons, Apothecary, Archerfield House, High 
New Park, Islington, and of 1, Alma-yillas, Dalston, Midi 
Dec. 21. 
BuRGEss, W ILLTAM, Dealer in yer & Soap, formerly of 100, Cam! 
street, Pimlico, Middlesex. Dec. 2 2 
JOHNSON, JOHN, RICHARD oes & FREDERICK FURNESS, ' 
Woollen Drapers, ‘Ashton-under-Lyne (Johnson, Clarkson, an 
Dec. 20. 
Tuomas, WILLIAM, Publican, Salutation Inn, Cardiff, Glamorgat 
Dec, 21 : 
Fripay, Dec. 28, 1860. : 
AnpzeEws, RicHarD, Stationer & Rag Merchant, late of Fareham, Ha 
and now of the Lord Nelson, Morning-lane, Homerton, Middlesex, 
Retailer, Dec. 27. ; 


MEETINGS FOR PROOF OF DEBTS 
‘TurspayY, Dec. 25, 1860. 

Arnssy, Gronce Exins, Boot & Shoe Manufacturer, Earls Barton, & 
thamptonshire. Jan. 16, at 12; Basinghall-street.—Httts, Jona 
& Rosert Hitts, Bankers, High-street, Gravesend, and Hig} 
Dartford, Kent. Jan. 15, at 12.30; Basinghall-street, joint 
Same time sep. est. of Jonathan Hills. Sep. est. of Robert Hi 
MILLER, Joun, Pawnbroker, Nottingham. Jan. i7, at 11; Nottit 
Mouton, Geores Cannina, Dealer in India Rubber & other Goods, 
Gresham-strect, London, late of 24, Brunswick-square, Bloon 
Middlesex. Jan. 16, at 12.30; Basinghall-street —PeaBson, 
Market Gardener, East Rergholt, Suffolk. Jan. 18, at 11.30 
hall-street.—Rrreair, Georce, Grocer, Newcastle-upon-Tyne. 
at 11; Newcastle-upon-Tyne.-- ScnemBri, Givserre Livel, : 
150, Leadenhall-street, London. Jan. 18, at 11; Basinghall- 
SKEvINGTON, Epwaxp, & James Joun CLutrersuck, Leather Drew 
15 & 16, Russell-street, Bermondsey, Surrey. Jan. 15, at 1; 
hall-street.—Spikins, CHARLEs, Bottled Beer Merchants, 9, D e 
Portland-place, Middlesex. Jan. 18, at 11; Basinghall-street.—Tn 
Wittram, Warehouseman, late of 194, Tottenham-court-road, Mid 
sex, and Richmond, Surrey, and Portland-terrace, Notting-hill, ] 
sex, Baker. Jan. 18, at 12.30; Basinghall-street.—Voxins, di 
WI1L1L14M Hurp, Horticultural Builders, Jubilee-place, Chelsea, Mid 
sex. Jan. 18, at 12; Basinghal'-street.—WarreN, Mark, Haberds 
69, Shoreditch, Middlesex. Jan, 18, at 11; Basinghall-street.— 
SON, GEORGE, Grocer & Flour Dealer, Durham, Jan, 15, at 12. 30; 8 ; 
castle-upon-Tyne. e 

Fripay, Dec. 28, 1860. 

Horner, Tuomas, House Decorator, 15, Hart-street, Bloom! 
Middlesex. Jan. 21, at 11.30; Basinghall-street.— Keyre, 
Silk Manufacturer, 4, Church-court, Old Jewry, London. Jan. 

1; Basinghall-street.—Lewis, Epwarp, Lithographer, Printer, 
graver, 1s, Coleman-street, London (Edward Lewis & Co) Jam.’ 
11.30; Basinghall-street.—Masson, Henry, Butcher, Ecclesfield, ¥ 
shire. Jan. 19, at 10; Sheffield.—Mannino, TaoMmas, 
Keeper, Aldershott, Hants. Jan. 18, at 1; Basinghall-st 
Repraru, Lzorotp, Dealer in Shares, 27, Chester-terrace, Regs 
park, and of the Great Northern Railway Company’s Offices, 
Cross, Middlesex Jan. 21, 1861, at 11; Basinghall-street.—Saam 
WittiaM, jun., Underwriter, 11, New Broad-street, London. J 
at 11, Basinghall-street.—Skinnen, Joun, Boot & Shoe Manufacti 
Northampton. Jan. 17, at 11.30; Basinghall-street.—Smiru, WiLt 
& Witiiam Francis Patient, ‘Tanners & Leather Merchants, B , 
sey New-road, Surrey (Smith, Patient, & Smith). Jan. 18, at If 
singhall-street.—Sracey, Marssaty Tomas, Dealer in Tea 4 
Leeds. Jan. 18, at 11; Leeds.—Wiuson, Wu11AM, Currier 

Cutter, Thirsk and Northallerton, Yorkshire. Jan. 18, at 11; 











